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A. Introduction

1. An application dated 18.07.2019 has been filed before the Director Generai (Safeguard)

under Rule 5 of the Customs Tariff (ldentification and Assessment of Safeguard Duty)

Rules, 1997 (hereinafter also referred to as the "said Rules") by Mis Sterlite Technologies

Limited ('STL') and M/s Birla Furukawa Fibre Optics Private Limited ('BFL') (hereinafter

also refemed to as the "Applicants") in terms of Section 88 of Customs Tariff Act,1975

(for: brevity, "the Act") read r.vith Rule 5 of the Customs Tariff (Identification and

Assessment of Safeguard Duty) Rules, 1997 (tor brevity, "the Rules"), seeking imposition

of Safeguard Duty on imporls of "Single Mode Optical Fibre" (hereinafter also refened to

as the "product under consideration" or "PUC") into India to safeguard the Domestic

Industry ('DI') of like or, directly competitive products from serious injury or threat of

serious injury caused by increased imports. The applicants have submitted that imports of

subject goods has increased significantly in 2018-19and has continued to be at increased

levels in the most recent period, i.e. January' 2019 to June' 2019. The applicants have

claimed that they are not able to compete with the imports and regain their market share,

thereby forcing them to close down or keep part of their production faciiities idle,and

requested for imposition of provisional Safeguard Duty to mitigate their injury. The

Authority also issr-red Preliminary Findings dated 6tl' Novemb er, 2019 which was not

notified by the Central Government.
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B. Procedure Followed

2. An examination of the application and the evidence/details/documents submitted

therewith led to the conclusion that the application satisfies the requirements of Rule 5 of

the said Rules. Therefore, a Safeguard investigation against imports of the PUC into India

was initiated vide notification published in the Gazette of India, Extraordinary dated

23.09.2019 vide GSR No.293 (E).

3. In accordance with sub-rules (2) and (3) of Rule 6 of the said Rules, a copy of the

initiation notification dated 23.09.2019 and a copy of a Non-confidential Version (NCV)

of the application filed by the Domestic Industry were forwarded to the Central Government

in the Ministry of Commerce & Industry and Ministry of Finance, the Governments of

major exporting countries through their Embassies in lndia, and the interested parties

mentioned in the said application. Further, the questionnaire to be answered by the exporters

/ importers / domestic producers, as prescribed under Rule 6(4) of the said Rules, was

forwarded to the known interested parties with a request to make their views known in

writing within 30 days from the date of issue of the NOI.

4. In the meantime, the request made by the Applicants for imposition of provisional

safeguard duty was examined and it was primfficie found that there existed critical

circumstances wherein delay in imposition of Provisional Safeguard duty would cause

irreparable damage to the domestic industry. The submissions of other interested parties

filed till date was also taken into consideration.

5. Accordingly, the Preliminary Findings for Provisional safeguard duty was issued under

Rule 9 (2) of the Customs Tariff (Identification and Assessment of Safeguard Duty) Rules,

1997 on 6th November,2019 and was published in the Gazette of India on the same day.

However, the recommended Provisional Safeguard duty was not been notified by the

Central Govemment.

6. Subsequently, on the request made by some of the interested parties, the time limit for

filing Questionnaire Response was extended till 15th November, 2Ol9.The submissions and

questionnaire responses were received from the following interested parties:
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i.

ii.

iii.

iv.

vi.

vii.

viii.

ix.

x.

xi.

xii.

xiii.

xiv.

Corning Technologies India Pvt. Ltd.

Coming Finolex Optical Fibre Pvt. Ltd.

Finolex Cable Ltd.

HFCL Ltd., India

WestcoastOptilinks

Fibrehome India Pr,t. Ltd.

Sumitomo Electric Industries Ltd. ('SEI'), Japan

SWCC Showa Cable Systems Co. Ltd., Japan

Fujikura Ltd., Japan

Pt. ZTT Cable, Indonesia

Pt. Supreme Cable Manufacturing and Commerce Tbk, Indonesia

Pt. Voksel Electric Tbk., Indonesia

Pt. Yangtze Optical Fibre, Indonesia

Pt. Communication Cable Systems, Indonesia

7. In addition to the above, Paramount Cables Limited, Orient Cables India Pl.t. Ltd. and

Om Optel Industries Pvt. Ltd had also filed their submissions subsequently after the expiry

of the extended time period. However the same submissions were given by them during the

first oral hearing. The submissions made by all interested parties either in public hearing or

otherwise have been appropriately examined and addressed under relevant paras. As many

issues are repetitive, they have been collectively addressed.

8. In view of the travel restrictions imposed because of Covid-19 pandemic and consequent

lockdown, the Public hearing was held through Digital Video Conferencing on 12.05.2020.

In the meantime there was a change in Director General (Safeguards), therefore, a second

Public hearing was held by the present Director General through Digital Video Conference

on17.07.2020.

9. During both the public hearings, the interested parties, along with the Domestic Industry

were given adequate opportunity to make their oral submissions. In terms of sub rule (6) of

rule 6 of the Custom Tariff (Identification and Assessment of Safeguard Duty) Rules, 1997.

all the interested parties who participated in the public hearing were requested to file written

submission of the views presented orally.
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10. Copies of written submissions filed subsequent to both the Public hearings by the

domestic Industry as also other interested parties were made available to all the interested

parties. Interested parties were also given an opportunity to file rejoinders, if any, to the

written submissions of other interested parties.

1 1. All the views expressed by the interested parties in their written submissions, pursuant

to the public hearings held on 12.05.2020 and 17.07.2020 were examined and have been

taken into account in making appropriate determination. The non-confidential version of

the information received or acquired has been kept in the public file. Thereafter, rejoinders

to the written submissions filed subsequent to both hearings by DI and other interested

parties were also considered.

12.The desk verification of the data submitted by the DI was carried out through digital

video conferencing wherein DI shared their system's screen displaying relevant data for

verification.

Post initiation submissions

13. The submissions received in response to the initiation notice but prior to the Public

Hearing are sumfilarized as under:

13.1 Finolex Cables Ltd.

Finolex Cables Ltd. is one of the six producers of PUC in India. They have supported

the DI's petition for lery of safeguard duty on imports of PUC into India. They have

submitted their Products, Sales, Capacity utilization and Inventory information for the

POI. Accordingly, they have claimed that the sudden surge in imports have caused and

is threatening to cause serious injury to domestic producers.

13.2 Corning Technologies India Pvt. Ltd. and Corning Finolex Optical Fibre Pvt. Ltd.

13.2.1 Technologies India P\,1. Ltd. is a producer of PUC in India and Corning Finolex

Optical Fibre Pvt. Ltd. is a joint venture between Coming SAS and Finolex Cables
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Ltd., engaged in sales of products manufactured by Corning Technologies India Pvt.

Ltd. (hereinafter collectively referred to as "Corning"). Corning has supported the

petition filed by the domestic industry for levy of safeguard duty.

13.2.2 They have submitted that the recent, sudden, significant, and sharp increase in

imports has caused and is threatening to cause serious injury to domestic producers.It

was also submitted that they have faced significant price depression and price

suppression, particularly in January - June' 2019, due to 1ow priced imports.

13.2-3 Coming has not been able maintain its Selling price commensurately with the change

in cost of sales during the POI.

13.2.4 They had also shared the concern raised by Domestic industry that the actual price

of imported goods is significantly lower than the prices reflected in import statistics,

on account ofconsiderable post-invoicing discounts given by exporters.

13.2.5 They have also submitted that the following "unforeseen developments" have led to

sudden surge in imports:

a. Decline in dernand in the Chinese Optical Fibre market

b. Anti-dumping duty imposed by China PR on optical fibre imported from US

and Japan

c. Global overcapacity

d. Investment in Optical Fibre preform

e. Tariff imposed by llS on optical fibreimports ftom China

13.3 IIFCL Ltd.

They are one of the importers of PUC in India. They have mainly objected to the

inclusion of grades other than grade G652 under the scope of PUC. It has been submitted

by them that Indian demand is primarily of Non dispersion Shifted Fibre i.e. G 652

grade. Fibre Cable and other products manufactured using grades other than G652are

majorly exported out of India rather than being used in India because of lack of demand

and market. Thus, there is no adverse impact on the domestic industry from imports of
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grades other than G652, therefore, all such grades should be excluded from the scope of

Product under investigation.

13.4 Government of Mexico

There has not been any imports of PUC from Mexico to India during January 1,2016 to

June 30, 2019.Therefore, in terms of Article 9.1 of the Agreement on Safeguards of the

World Trade Organization and due to the fact that Mexico is a developing country

member of the WTO, the exports of PUC from Mexico to India should be excluded from

the purview of any safeguard measure derived from the present investigation.

14. Post preliminary findings submissions

The following submissions have been received from interested parties after issuance of

Preliminary findings:

l4.lSumitomo Electric Industries Ltd., Japan

14.1.1 There are no critical circumstances walranting imposition of Preliminary

Safeguard Duty. They have submitted that while there was a surge in imports in Quarter

2' 2018-19, the imports thereafter have substantially declined.

14.1.2 The computation of profit and loss of DI has been made by comparing cost of

sales of Domestic Industry with the selling price to independent customer. Exclusion of

selling price to related/captive parties has distorted the figures.

14.1.3 Annualised data for January - June' 2019 cannot be used for analysis of injury

parameters in absence of any explanation of the need for such annualisation. In this

regard, they have placed reliance on the findings of Panel in India- Steel Safeguards.

14.1.4 Insufficiency in showing increased impofts, as imports from all countries

including Japan does not show an increasing trend. The injury, if any, being caused to

the Domestic industry is only on account of surge in imports from China.

14.1.5 It is submitted that exclusion of imports of only STL (DI) on account of being

imported under advance licensing scheme is unfair in data analysis as a similar exclusion
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should have been done for all the import of the PUC undertaken under advance licensing

scheme.

14.1.6 Analysis of the DI's data does not indicate existence of serious injury. Further

anaiysis carried out after excluding captivelrelated party sales does not give the correct

picture of the condition of the domestic industry.

14.1.7 Further, it was submitted that the increase in imports was not on account of any

'hnforeseen developments", as such the requirement of Article XIX of GATT is not met

in the present case.

a. In this regard, it has submitted that global overcapacity should have resulted in

the PUC being imported in increased quantity from all sources. However, in the

present case the majority of imports (approx. 84%) has come from China and

imports from other countries such as Japan is minor (8%in 2018-19).

b. Imposition of trade remedies by China should have resulted in increased imports

from those countries.

c. It is undisputed that low priced imports of the PUC from China PR have led to

price undercutting in India. In this light, they have submitted that the only source

of injury, albeit not 'serious injury', to the DI is on account of low priced imports

from China.

14.1.8 DI is suffering from an unfair trade practice like low priced irnports from China,

and therefore the remedy lies under the anti-dumping provisions and not safeguard

provisions. Accordingly, the present investigations ought to be terminated in terms of

paragraph 2 of Annexure to the said Rules.

14.1.9 The DI has failed to make a claim with respect of the "obligation incurred under

GATT 1994" as required under Article XIX, in their petition and moreover, even in the

preliminary findings there has been no analysis on this issue.

14. 1 . 1 0 The exporter has further claimed that grade G654 should be excluded from the

scope of PUC as it is not produced by the Domestic Industry.

l4.l.l1 Grades G652, G655 and G657 manufactured by the Exporter should also be

excluded as there is significant difference between the products manufactured by the DI

and those of SEI, in terms of quality, time delivery, customer support and packaging etc.

14.I.12 DI has claimed excessive confidentiality without giving any meaningful

summarization of various factors in their Petition.
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14.2 Paramount Cable Limited, Orient Cable Industries Ltd. and Om Optel Industries

Pvt. Ltd.

14.2.1 Even though the aforesaid parties have not registered as o'interested parties"

during the extended time limited provided, their submissions have been taken on record

for consideration.

14.2.2 The said parties are importers of the subject goods. They have objected to the

initiation of the investigation, and have submitted that no injury has been caused to the

domestic producers of PUC.

14.2.3 It has been submitted by them that all Indian producers of PUC, other than STL,

mereiy convert imported Preform into Optical Fibre and therefore, they cannot be

considered as a manufacturing industry.

14.2.4 Imposition of Safegu-ard duty would result in significant increase in prices of

PUC, thereby forcing MSI\{E Cabling industry to closure.

14.2.5 Further, imposition of Safeguard duty on Optical Fibre rvould result in significant

increase in import Optical Fibre Cable, leading to closure of cable manufacturing units

who w'ould not be able to compete with imports.

14.2.6 Imports of the DI has substantially increased in 2018-19 as compared to the

previous years. The claims made by STL that imports made by them are of grades which

are not ordinarily manufactured by them appears to be false. The DI be put on strict

proof of their claims regarding imports made by them.

14.3 Opti Fibre Systems JSC, Russia

14.3.1 They are the sole producers of Optical Fibre in Russian Federation rvith an

installed capacity of about 7-89/o of India's total installed capacity. As such, there sales

to India is insignificant.

14.3.2 Thus, imports from Russian Federation has never caused any damage to Indian

producers, as such, no Safeguard duty should be levied on exports from Russian

Federation.

15. Written submissions filed post Public hearing held on 12.05.2020

15.1 Domestic Industry- STL and BFL

15.1.1 The Product under consideration ('PUC') is "Single Mode Optical Fibre"

('SMOF'), classifiable under CTH 9001 1000. The product and its grades are defined in

terms of the International T'elecommunication Union (ITU-T) standards. These products
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are used for manufacturing Optical Fibre Cable, which are primarily used in

telecommunication operations, CATV, FTTH etc. There is a complete substitutability

between the domestic and imported products. The product manufactured by the

Domestic industry is technically and commercially identical to the product being

imported. The Petitioners, being the producers of a major share (approxirnately 60%) of

the total production of the "like article" in India, qualifies as "domestic industry".

15.1.2 More than95o/o of the Indian demand is of G652 grade fibre. From the data for

2018-19, it can be seen that9To of both imports as well as domestic salesof the DI

constifuted of G652 fibre, and the remaining 3% was of other grades. Therefore, as the

grade mix of the domestic product is identical to the grade mix of imported products,

there is no need for grade wise analysis in a Safeguard Investigation. In this context,

they had placed reliance on the Appellate Body findings in Argentina Footweur and

Europearu Commission Regulation tn Safeguard investigation concerning Certain

Steel products.

15.1.3 They have also submitted that the DI has the technology and capacity to

manufacture all grades of SMOF. G-654 grade is neither imported into India nor sold by

domestic industry, as there is no demand for the said product in India. Therefore, the

exclusion of G-654 from the scope of PUC is not warranted. In this context, they have

relied on the Final Findings issued in the Anti-Dumping Duty investigation in respect

of import of Synchronous Digital Hierarchy Transmission Equipment (SDH

Equipmenrl, originating in or exported from the People's Republic of China PR and

Israel, dated 12.01 .2012, wherein it was held that a claim for exclusion of a particular

type cannot be entertained unless the same has been exported to India during the relevant

period.

15.1.4 The imports of subject goods into India have significantly increased in 2018-19

as compared to 201 6- 1 7 and 2017 -I8. As compared to base year, there has been a 27 lo/o

increase in 2018-19. They have further submitted that even from the quarter on quarter

analysis, it is evident that imports in each quarter of 2018-19 and Quarter l of 2019-20

were significantly higher than previous years' quarters of 2016-17 and 20 I 7- 1 8.

15.1.5 Further, it has been submitted that under Section 88 (1) and Article XIX of

GATT, read with jurisprudence laid down by Panel in US- Line Pipe and US- Steel

Safeguards, amongst others, it is evident that the requirement of law is of "increased
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imports" and not of "increasing imports", therefore, a decline at the end of POI does not

undo the previous increase.

15.1.6 Domestic industry is suffering serious injury caused by the sudden increase in

imports. All the relevant parameters as mentioned in Annexure to the Rules show a

considerable decline in the condition of the Domestic industry. The period of such

decline directly coincides with the period of surge in imports. As such the requirernent

of serious injury and causation is met in the present case.

15.1.7 Further, the DI has submitted that a confluence of several unforeseen

developments that has occurred over past years, particularly 2016-17 and 2017-18, has

led to a significant surge in imports to India. These factors include global over-capacity

built in Fibre industry because of Celay in planned 5G rollouts, slower digitization, lower

than excepted demand in Chinese market, setting up of new drawing facilities in various

nations which were earlier import dependent. imposition of trade measures by China

against most of the Fibre rnanufacturing countries, policy restrictions imposed by

countries like USA, Australia etc. on import of telecom equipment/components trom

China and other non-fiscall non -regulatory restrictions imposed by major telecom

operators (especiallytelecom operators in western Europe and USA) against Chinamade

Fibre, which have resulted in sudden diversion of imports to lndia.

15.1.8 As regards decline in imports in post POI period, it has been submitted that the

law requires the Authority to exa-mine "increased imports" only with reference to the

Period of Investigation and not for a period thereafter. However. without prejudice to

the above, it has also been subrnitted that if there is any decline in imports, it has to be

examined whether the decline in imports, if any, is a temporary phenomenon or not (Ref-

Appellate Body in Argentina Footwear and Punel in Dominican Repuhlic- Tubular

bags & polypropylene bags).

15.i.9 Since decline in imports in Quarter 2 ot2019-20 was because of temporary

decline in Indian demand caused by troubled telecom sector, exceptionally heavy

monsoon, liquidity crunch being faced by PSUs, delay in announcement of Bharatnet

projects etc, therefore, it should not be taken in consideration for examining "increased

imports". Further, the decline in imports in Quarter 3 of 2019-20 as compared to Quarter

2 is mainly on account of domestic sales substituting imports, as the importers wanted

to avoid running the risk of 25o/o Provisional Sat-eguard duty. However, such sales had
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to be made at a price comparable to the import prices, consequently, the injury of

Domestic industry has further accentuated during the post POI period. Almost all the

parameters of serious injury has fuither deteriorated in the post POI period and the

domestic industry is on the brink of closure.

15.1.10 It has further been submitted thatinspite of decline in imports in Quarter 2 of

2019-20, the imports have continued to be at a significantly high levels in 2019-20

(annualized on basis of Q1 and Q2' 19-20) as compared to base year, in absolute terms

as well as relative to domestic production. Further, on standalone basis also, the increase

in imports relative to domestic production has remained at significantly high level in

Quarter 2' 2019-20, as comparedto 2016-17 andz}l7-lS levels. Thus, the imports have

continued to be at increased level even in Quarter 2' 2019-2A.

15.1.11 It was also submitted that the present case is not fit for anti-dumping duty, as

there is no evidence of imports coming at dumped prices during the POi. Further, the

prices from all major exporting nations are in the same range, with Japan being lower

than China. Moreover, most of SMOF manufacturers have a presence, either through

fully owned plants or through JVs, in various countries. Therefore, imposition of country

specific ADD would not give adeqr-rate protection to the Domestic Industry.

15.1.12 The imposition of duties is in Public interest, as without such protection DI

would not be able to survive. Further, in Petitioners' opinion the impact of duties on

Telecom operators (user industry) is less than 1% of their cost. Even the cablers wouid

be able to pass on the impact of duties to Telecom operators, as Cable prices are always

driven by Fibre prices. Moreover having a dependable domestic industry is in larger

interest of the user industry, that is, the cable industry and also the telecom service

providers.

15.1.13 They have therefore requested for immediate imposition of safeguard duty to

the full extent of injury margin, for preventing or remedying serious injury and to

facilitate positive adjustment.

15.2 Corning Technologies India Pvt. Ltd and Corning Finolex Optical Fibre Private

Limited (ooCorning")

15.2.1 Increase in imports in absolute terms

a. Total imports of SMOF have increased significantly by more than five times in
2018-19 as compared to 2016-17 and are continuing to come at an increasing

level thereafter.
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b. Imports of SMOF after excluding imports made by domestic industry have also

increased by more than 3 tirnes during 2018-19 and January to June 2019

(Annualised) as cornpared to 2016-17.

15.2.2 Increase in imports in relative terms

a. Relative to domestic production, imports of the PUC (excluding domestic industry

imports) have consistently increased during 2016-17 to January- June 2019 andhas more

than tripled from the base year

b. Share of imports (excluding domestic industry imports) in Indian demand has also

increased by five times in20i8- l9 as compared to 2016-17 and has continued to increase

thereafter.

15.2.3 Increase in imports during POI period

a. The decline in imports in the post POI period is not relevant for assessment of
increase in imports.

b. WTO Panel tn U,J-Line Pipe (Sa/bguard)case noted that "recent" increase in
imports does not rnean that it must continue up to the period immediately
preceding the investigating authority's detennination, nor up to the very end of
the period of investlgation.

15.2.4 Unforeseen developments

Tariff imposed by the United States, decline in demand in China, installation of pre-fonn
capacity etc. are unforeseen circumstance that have led to overcapacity in China PR and

consequent increase in imports into lndia.

15.2.5 Serious Injury

a. There is decline in market share, sales. production, productivity, capacity

utilization, profitability. and employnent during the period of investigation
b. Both, domestic industry and Corning are experiencing price pressure due to

decline in landed value of imports. Domestic selling price of corning as

declined by 22 index points in last six months of the POl.Domestic producers

are not able to maintain selling price commensurately with the change in cost

of sales.

15.2.6 Causal link between increased imports and serious injury

Decline in performance of domestic industry directly coincides with the period in which
there was sudden and significant surge in imports.Other factors such as decline in
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consumption, export perfornance, technology advancement etc. have not caused injury
to domestic industry.

15.3 HFCL Ltd.

15.3.1 The definition of Product under Consideration as provided in the initiation

notification dated 23.09.2019 has covered certain tlpe of optical fibre with their

respective codes in the definition of PUC. However, some of these types of optical fibre

and more specifically dispersion shifted fibre (G.653), Cut-off shifted single mode

optical fibre (G.654), Non Zero Dispersion Shifted Fibre (G.655 & G.656) and Bend

insentitive Single Mode Fibre (G.657 A1 &.A2) have almost negligible import into India.

15.3.2 It can be further verified that optical fibre cables & other products manufactured

by using optical fibre other than Non-dispersion shifted Fibre (G.6 52) are majorly

exported out of India rather than being used in Indian domestic rnarket due to lack of

demand and market in India. Therefore, there is no adverse impact on the domestic

industry from imports of optical fibre other than Non-dispersion shifted Fibre (G.652).

15.3.3 DI has not even provided any details or bifurcation (grade wise) of their

production, sales, exports etc. of their PUC, which is required to be examined by the

Authority.

15.3.4 The prices of these grades i.e. dispersion shifted fibre (G.653), Cut-off shifted

single mode optical fibre (G.654), Non Zero Dispersion Shifted Fibre (G.655 & G.656)

and Bend insentitive Single Mode Fibre (G.657 Al &A2) is significantly higher than

that of G.652. All these grades cannot be compared and treated to be one and the same.

15.3.5 In this context, they have submitted that even for the "Bharatnet Projects",

BSNL, BBNL, Railways, PGCIL, Railtel& other PSUs specifies use of G652 D fibres

only. Therefore, other grades of PUCshould be excluded fiom the definition of PUC.

They have alleged that the domestic industry wants to create its monopoly by including

ali types of fibre in P{JC.

15.4 Sumitomo Electric Industries Ltd., Japan

15.4.1 The injury, if any, to the DI is only on account of high-volume of imports from

China PR along with price injury, therefore, the appropriate forum to address such injury

is through an antidumping investigation as opposed to a safeguards investigation which

affects imports from all countries. Thus, the present investigations be terminated.
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15.4.2 The DI has failed to bring forth "unforeseen developments" leading to surge in

imports, if any. None of the reasons cited by DI in its petition as constituting 'unforeseen

circumstances' are addressed specifically towards the import of the PUC in the subject

investigation. Rather, the DI has alleged a surge in the broad category of 'optic fibre'. It

is subrnitted that a mere allegation of some unexpected developments in the broad

category of the entire 'optic fibre industry' is not suffrcient to demonstrate a logical link

between unforeseen developments and surge in imports of PUC into India.

15.4.3 Analysis of DGCI&S import data for PUC does show a recent, sudden, sharpand

significant increase in imports, warranting imposition of Safeguard duty. From import

data it is evident that there is no increasing trend of import of the PUC throughout the

POI and even on an end-to end analysis, the import volumes have declined significantly.

15.4.4 They have also submitteci that import figure for Quarter 1' 2019-20 is incorrect.

15.4.5 Further, as significant time has lapsed since the initiation of the present safeguard

investigation and also the identified'most recent period' in the initiation notification, an

analysis of data for the Post POi data is warranted in the present case. In this respect, it

must be noted that as per the data for Q2 and Q3 of FY 2019-20, the imports of the PUC

have decl ined significantly.

15.4.6 Furthermore, if the irnport volumes were to be analysed on an end to end basis,

it is amply clear that imports have declined from 769 KFKM in Ql of 2017-18 to 273

KFKM in Q3 of 2019-20, a cliffbrence of 496 KFKM.

L5.4.7 The overall analysis of the economic and performance parameters shows that the

data provide by the DI with respect to its perfomance and the examination conducted

by the Hon'ble DA is neither adequate nor sufficie-nt; and moreover, is based on incorrect

figures. Thus, the data provided and relied upon with respect to the claim of the DI and

the preliminary findings therebl,of serious injury being caused to the DI does not show

a true picture of the domestic rnarket situation with respect to the PUC.

15.4.8 Further, in light of the limited data available in public domain concerning the

economic and performance parameters of the DI, these parameters have shown

significant improvement. Thus, any claims of injury hinging on analysis of such

parameters may kindly be rejected by the Hon'ble DA.

15.4.9 The DI has failed to provide a viable adjustment plan which is an important

requirement under the lndian Safeguard laws. The applicants have claimed excessive
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confidentiality on the entire adjustment plan without providing even a meaningful non-

confidential version of the same. They have not provided any good cause with respect

to their claims for con{identiality.

15.4.10 Product grade G.654 should be excluded from the scope of PUC in the present

investigation, as the same is not manufactured by the DI neither does it have the

capability to do so.

15.4.11 Further, product grades G.652.D, G.655 and G.657.A1 should also be excluded

from the scope of PUC in the present investigation as there are significant differences

with respect to physical properties, consumer preference, quality etc. between the PUC

exported by SEI and the product manufactured by the DI.

l5.4.l2It was further submitted that, since imports under the Advance Authorization

Scheme do not compete with the domestic products, as they are directed towards the

expott market; and cause no injury to the domestic industry, they should be excluded

ti'om the import analysis in the present investigation.

15.4.13 The DI has faiiecl in establishing a causal link between increased imports of PUC

and the injury suffered by the DI therefrom.

l5.4.l4l-astly, it has been submitted that the DI has failed to demonskate that

imposition of Safeguard duty is in "public interest' as envisaged under Article 3 of the

Agreement on Safeguard.

15.5 Fibrehome India Pvt. Ltd.

15.5.1 They have submitted that the DI has prima-facie failed to identity "unforeseen

developments" that have led to the increased imports of PUC into India. As such, the

requirement of Article XIX of GATT is not met in present case.

15.5.2 Further, it has been submitted that as safeguard measure are based on a "no fault

principle", therefore recourse to them should be taken only when there is a very strong

case on merits and there is no other altemative avaiiable.

15.5.3 The standalone financials of STL suggest that they have earned high profits

during the POI, therefore, the data submitted by them in the Petition appears to be

manipulated.

15.5.4 The domestic production of DI would have grown substantiaily, had they not

imported huge quantities themselves. Thus, the injury, if any, faced by the DI cannot be

attributed to independent imports.
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15.5.5 The total imports in the most recent period, i.e. Jan- June' 2019 has declined, as

such the requirement of increased imports is not met.

15.5.6 The DI has failed to give a viable adjustment plan. In absence of an adjustment

plan, the safeguard investigation are required to be terminated. In this regard, reference

has been made to the decision of United Phosphorous v. Director General

(Safeguards),2000 (118) E.t,.T. 326 (Del.),as well as Final Findings issued by DG

Safeguards in application filed by United Phosphorous in 1999.

15.5.7 It was also submitted that the imposition of Safeguard duty in the present case

would be against the Public interest, as it will inevitably lead to loss of employment and

economic activity in the country, and would also encourage imports of Optical Fibre

Cable.

15.6 Paramount Wires and Cables Limited

They reiterated their submissions made vide letter dated 20.01.2020, which has been

discussed above.

15.7 Government of Indonesia, Government of Brazil and Government of Taiwan

15.7.1 The Government of Indonesia, Governrnent of BrazrlandGovernment of Taiwan

have requested for adherence to Article 9.1 of the Agreement on Safeguard, which

provides for exclusion of Developing country from where imports are below de-minimis

level.

15.7.2 It has been submitted that since imports from the aforesaid countries is below

3o/o, no Safeguard duty should be recommended on their exports of PUC to India.

15.8 Government of Russian Federation

15.8.1 The requirements for proving serious injury under Safeguard

investigation is much stricter than that of Anti-dumping investigation. Safeguard

measures to be imposed only in special circumstances.

15.8.2 Exports trom Russia accounts for 0.2Yo of total imports of PUC in India,

as such no injury is likely to be caused to Domestic producers by imports from Russia.

15.9 Government of Japan

15.9.1 In view of the Penal/AB reports in DS 98 and DS 252, it is irnperative for the

Authority to determine the 'unforeseen developments' that resulted in increased imports

and then serious injury to the domestic producers by changing competitive relationship

between imported and domestic products.
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16.

I5.9.2 Global overcapacity is mere a resuit of long term demand and supply condition

and cannot necessarily be regarded as "unforeseen". Further, imposing import restrictive

measure to counteract import restrictive measures imposed by other countries would

distort global trade.

15.9.3 Government of India has failed to establish relationship of increased imports

with a specific "obligation incurred under GATT".

15.9.4 As maximum imports of PUC to India are from China, Government of India

should clearly confinn the scope of product, whose imports are causing serious injury to

Indian domestic producers. Further, as imports are coming from select few countries, it

has to be seen if Safeguard measure would be most appropriate.

15.9.5 Imposing Safeguard measures would frustrate India's digital infrastructure

developments projects, as such duties would not be in national interest.

The summary of relevant issues filed in the rejoinders by the interested parties to the

written submissions of other interested parties filed subsequent to public hearing held

on 12.05.2020, areas under:

16.1 Domestic Industry - STL and BFL

16.1.1 Decline in imports in post POI period

a. The requirement under Section 8B and the Article XIX of GATT is of "increased

imports" and not of "increasing imports". Thus, every decrease in imports does not

prevent determination of "increased imports", if it can be established that despite

the decrease, the imports continue to be at "increased level" as compared to previous

year or the base year.

b. Further, analysis of "increased imports" has to be made for the sufficiently long

Period of Investigation ('POI'), as dehned at the time of initiation of the

investigation, so as to even out temporary variations and seasonal declines. Analysis

of data for a short period post POI would not allow an objective evaluation of

"increased imports" as required under law.

c. The imports in Quarter 2' 2019-20 (i.e. Post POI) have continued to be at

increased levels. Even on standalone basis, imports as aYo of production in Quarter
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2' 19-20 was 186% of 2016-17 and 1620/0 of 17-18 level. Therefore, the requirement

of "increased imports" is satisfied even in the Post POI period.

d. The temporary decline in imports in Quarter 2 of 19-20 as compared to Quarter

i was on account of a temporary contraction of demand for the product caused by

certain market factor. It is a trite law that temporary decline and variations in market

should not be taken in ccnsideration, while evaluating 'increased imports'.

e. In Quarter 3 of 2019-20, the present investigations were initiated and Preliminary

findings were issued, thereby distorting the domestic market. Consequently, the

domestic industry rvas able substitute the irnports in Quarter 3. However, such sales

were made at a price comparable to import prices, therefore, sales realization was

very low, accentuating the DI's serious injury.

f. It was therefore submitted that the import data for the period post POI cannot be

taken into consideration for determining "increased imports". Without prejudice,

even if the same is taken in consideration, r.vith the imports continuing to be at

"increased level", a determination of "increased imports" is required to be made.

16.1.2 Exclusion of certain grades from the scope of PUC

a. A.s regards submissions made for exclusion of certain grade,the DI has submitted

that under Safeguard law there is no requirement for carrying out grade-wise

analysis, especially in cases where grade mix of imported product is similar to the

grade mix of domestic products. (Ref- Apnellate Body in Argentina Footwear and

European Commission regulation in Safeguard investigation concerning

imports of certain Steei products)

b. In the present case, approximately 95-97% of Indian demand is of G652 grade

and 5-3o/o is of other grades such as G657 , G655 etc. The analysis of 2018- 19 import

data shows that the grade rnix of imported products is identical to the grade mix of
domestic products. Therefore, there is no requirement for carrying out grade-wise

analysis in the present case.
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c. As regards exclusion of Grade G654, it has been submitted that DI has the

technology and capacity to manufacture G654 grade. However, as there is no

commercial demand of the said grade in India, the same has neither been producecl

nor imported into India. When the said grade has not been imported into India the

question of non-availability of like product, on the ground that DI has not produced

the said grade, does not arise.

d. Further, as the grades of PUC are partially interchangeable and have similar end

uses, exclusion of few grades without any cogent reason would defeat the entire

purpose of the duty, if imposed. Moreover, all the grades of PUC are visibly

identical, are sold through similar channels, have same set of producers/customers

and are classifiable under the same CTH 9001 1000. As such, exclusion of grades

may lead to circumvention of any safeguard duty that may be imposed.

16.1.3 Recourse under Anti-dumping measure instead of Safeguard measure

a. The import prices from all the major exporting countries have been in the same

range during 2Aft-1D as well as Jan- June' 2019. As such the allegation that injury

to domestic industry is on account of low priced imports from China is unfounded.

Further, no evidence has been produced by any of the interested parties to show that

the imports from China were at dumped prices.

b. Further the averment that there is increase in imports from China only is

incorrect, as analysis of import data clearly shows that imports from several other

countries, including USA, Korea, Indonesia etc. had increased during 2018-19 as

compared to base year.

c. Moreover, as most of the SMOF producing companies have a global presence

either through fully owned plants or through Joint Ventures in various countries,

there is a very high probability that the companies in order to avoid levy of any

country specific duty, start exporting through their entities in other jurisdiction.

d. As Anti-dumping duty is imposed against "dumped imports" and not against

"Cheap imports" or "increased imports", it has been submitted that Anti-dumping

duty is not viable option in the present circumstances.
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L6.1.4 Unforeseen Developments

It has been submitted that confluence of various factors has led to the unexpected

increase in imports to India. Some of these factors are as below:

a. Global overcapacity caused by delay in announced 5G roll out plans, slower than

expected FTTH deployment and slow paced digitization along with significant

decline in Chinese demand, which consumes more than 50% of global SMOF,

b. Imposition of trade barriers by many countries on import of PUC, thereby

changing the dynamics of global trade of PUC

c. Various non- regulatory/ non -fiscal barriers imposed by telecom operators in

most of the westem countries putting stringent barriers on entry of Chinese fibre

16.1..5 The Di has also subrnitted that a detaiied adjustment plan along with er.pected

year wise saving has been prcvided in the Petition. It may be noted that SMOF industry

is a technology intensive industry. Since, the Adjustment plan relates to development of

proprietary technology and processimethods which would lead to better utilization of

rar,v material/resources, the Fetitioners have claimed confidentiality over it.

16.I.6 As regards reference made to STL's published financials,&alance sheet or

statements made at Company level, it has been submitted that along with PUC i.e.

Optical Fibre Unit, STL has various other business units such as Optical Fibre Cable,

Copper Cable, Services, Software etc. The Conrpany's financials relates to al1 such

business units and therefrrre same is beyond the scr:pe of present investigation.

16.1.7 As regards the clainr that Safeguard duty being a "no fault duty'', the Petitioners

have submitted tfiat agreeably, Safeguard duties a.re "no fault duty" and therefore, are

not "punitive measures". They are imposed only to the extent necessary to prevent or

remedy seiious injury and to facilitate Domestic producers to adjust to import

competition.

16.2 Fibrehome India Pvt. Ltd.

16.2.1 The claim of DI as regards surge in imports and serious injury is unfounded, as

is evident from the analysis of data submitted in the Petition.
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16.2.2 Further, the imports have declined by about 89% from QII of 201 S-19 (2797) to

QIII of 2019-20 (305) which is a significant decline. When the imports have declined by

89% between QII of 2018-19 and QIII of 2019-20 which is the most recent period

covering the POI, it is totally incorrect to say there was some surge in imports.

16.2.3 The DI has failed to establish serious injury, threat of serious injrry or any causal

link between injury being faced by them and the imports. As such pre-requisites for

imposition of Safeguard duty are not fulfil1ed in the present case.

16.2.4 As regards submissions that imports in Post POI period is not to be taken in

consideration, it is submitted that DI cannot be permitted to selectively rely upon Post

POI data for certain parameters and disregard it for others.

16.2.5 Further, the admission of the DI that there was decline in imports coupled with

decline in demand, means any temporary correction in performance based on fall in

demand cannot be fixed by putting safeguard duties.

16.3 Sumitomo Electric Limited, Japan

16.3.1 As regards submissions made on exclusion of certain grades, it was submitted

that as admittedlyDl has not produced G654 during the POI, the same has to be excluded

from the scope of PUC.

16.3 .2 As regards DI's reliance on Appellate Body report in Argentine Footw^ear on the

aspect of desegregated analysis, it was submitted the Appellate Body's decision was

based on the fact that in the said case definition of PUC was not challenged. Holvever,

since in the present case, the exporter has questioned the definition of PUC, the

reasoning of Appellate Body is not applicable in the present case.

16.3.3 Further,inresponsetoDl'sclaimthatithasnotmanufacturedthisgradebecause

of no demand in India, they have submitted evidence of a contract entered by BSNL

with NEC Technologies India P\,1. Ltd. ('NECTI') to design, engineer, supply, install,

test and implement an optical submarine cable system between Chennai in mainland

India and the Andaman and Nicobar Islands.
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16.3.4 It was further submitted that the submissions made by DI in respect of temporary

decline in imports in Post POI are factually incorrect, as the telecom operators have been

in massive stress even prior to Q2 of 2019-20. Further, the report on prolonged monsoon

referred to by the DI is only in respect of North eastern states, which accounts for a very

miniscule share of Indian market of PUC.

16.3.5 DI has failed to shorv "unforeseen developments" which has resulted in increase

in imports. Reliance of CRU reports specifically relating to decline in de.mand in China

further proves that increase in imports is only from China and not from other countries.

16.3.6 Levy of duty would not be in Public interest as it will adversely impact the user-

i.e. the cable manufacturing industry.

17. Thereafter, on account of change in the Director General, the present Director General

held a Second Public Ilearing on 17.01.2020, wherein Domestic Indlrstry as well as other

interested parties made their oral sul.rmissions. Subsequently, terms of sub rule (6) of rule 6 of

the Custom Tariff (ldentification ancl Assessment of Safeguard Duty) Rules, 1997, all the

interested parties who participated in the public hearing were requested to file written

submission of the views presented orally. A summary of the submissions made by the DI And

other interested parties is reproduced herein below. As most of the subrnissions made during the

first hearing have been reiterated, lbr sake of brevity, the same are not being reproduced herein

belorv. A summary of the additionai submissions made subsequent to the second hearing are as

belorv:

17.1 Domestic Industrv - S fL- BFL

17 .1 .l The Domestic Industry reiterated their earlier submission s interalia in respect of

increased imports, serious injury, threat of serious injury, unforeseen developments,

public interest.

17.1.2 It was additionally submitted that the imporls in relation to Domestic Production

has significantly increased in 2018-19 as also the most recent period i.e. January' 2019 to

June'2019.

17.1.3 Further, the Domestic industry submitted that the imports as a oh of DI

production have increased in Post Period of lnvestigation period as well. It was submitted
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that the imports in relation to production in Quarter 2' 2019 was xx*o/o of 2016-17 level

and***o/o of 2Al7-18 level.

17.I.4 Further, the imports in relation to DI production in 2019-2A (Aprii- December'

2019) has continued to be significantly high, and the sharp increase in 2018-19, has not

been out done by the decline in2019-20, which is evident from the below graph:

lmports as ayoof Dl Production (indexed)

lmports* % Dl Production

*2A16-\7 *2A17-18 %2018-19 z 2At9-29lApril- December)

17.1.5 It has further been submitted that Rule 2(c) of the Safeguard Rules, define

"increased quantity" to include increase in imports whether in absolute terms or relative

to dclmestic production. In this regard, they have refemed to the Final Findings dated

11.03.2014 issued in investigations conceming imports of Tubes, Pipes and Hollow

ProJiles, Seamless of iron, alloy or non-alloy steel, wherein it was held as under:

" 26. Increased Imports:

Section 88 of Customs Tardf Act, 1975 deals **ith the pow,er of the Central Government

to impose safeguard duty and provides as follows:

" (l) If the Central Government, a/ier conducting such enquiry as it deems fit, is satisfied

that any article is imported into India in such increased quantities and under such

conditions so as to cause or threatening to cause serious injr.uy to Domestic Industry, then,

it may, bv notification in the Olficial Gazette, impose a safeguard dttfy- on that article : "

Furtlter, Rule 2 of the Customs Tariff (Identification and Assessntent of Safeguard Dtrty)

Rules, 1 99 7 defines' increas ed quantity' as fol lows :

0
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"Increased quantity" includes increase in imports whether in absolute terms or relative

to domestic production. "

From the above, it is seen that law* i.e. Section 88 and the Rules mandate increase in

imports as a basic prerequisite for the application of a safeguard meastre. Thus, to

determine v'hether imports of the product under considercrtion have "increased in such

quantities" for purposes of applytng a safeguard measrtre, the rules require an analysis

o.f the increase in imports, in cbsolute terms or in relation to domestic production, It is

also seen the expression "increased epantity "hes been deJined in inclusive terms and

the cletinition includes two parnmeters i.e. incresse af imports in absolute terms and

increase of intports tn relative terms to domestic production. It is also seen that both

these parumeters need not exist together. The increused quantity is to be measureel either

in absolute terms or in relstive to domestic production. The satisfaction/e-ristence of one

pararueter is sufficient to Jbil.fill the legal requirenrcnt "

l7 .I.6 The Domestic IndustrS, has submitted that in any case, in terms of Appellate

Body decision inArgentina - Footwear,temporary decline in imports has to be excluded

from consideration while detennining "increased import". The imports in the Post POI

period has gone down on account of temporary decline in domestic demand, caused

because of precarious condition of telecom industry, delay in some of the Bharatnet

projects, unprecedented rainfall in Quarler 2' 2019-20 etc. However, the cuffent market

trends indicate that the demand is iikely to increase in near future.

l7 .1.7 The Domestic industry has also subrnitted their adjustment plan which they

intend to implement to beccrnle more competitive to imporls^ The have submitted that

through the various projects hreing undertaken by them, they estimate that the cost of

production would decrease on account of improved yield from raw material and through

reducing their dependence upon imported raw rnaterial.

17.1.8 The imports from Indonesia has increased substantially during the Post POI

period, being 7Yo of total imports in Quarter 2' 2019-20. They have further submitted that

some of the major Chinese SMOF manufacturing companies, such as ZTE and YOFC,

have set up their SMOF Draw plants in Indonesia, and are now routing their exports to

India, through Indonesia. They have further submitted that from Quarter 2' 2019-20

onwards, the imports from China attract levy of |5o/o,whereas the imports from Indonesia

attract Nil BCD on account of ASEAN FTA.

24



17.2 Government of Japan, Indonesia, Brazil, Russian Federation and Taiwan

17.2.1 The aforesaid governments through their embassies have reiterated their earlier

submissions which have already been reproduced in above.

17.3 Government of UAE

17.3.1 The Government of UAE has requested that it may be recognized as a

"Developing country'' for the purpose of the present investigation. Accordingly, exporls

from UAE being less than 3oh of the total imports into India, UAE be excluded from the

purview of any Safeguard duty that may be imposed.

17.4 Sumitomo Electric Industries Ltd., Japan

17.4.1 SEI Ltd. has submitted that the injury, if any, to the DI is only on account of

high-volume of imports from China PR along with price injury. Therefore, the

appropriate forum to address such injury is through an antidumping investigation as

opposed to a safeguards investigation which affects imports from all countries and the

present investigation deserves to be terminated.

17.4.2 None of the reasons cited by DI in its petition as constituting 'unforeseen

circumstances' are addressed specifically towards the import of the PUC in the subject

investigation. Rather, the DI has alleged a surge in the broad category of 'optic fibre'. It

has been submitted that a mere allegation of some unexpected developments in the broad

category of the entire 'optic fibre industry' is not sufficient to demonstrate a logical link

between unforeseen developments and surge in imports of PUC into India.

17.4.3 For a positive finding necessitating the imposition of a safeguard duty there

should be a finding of imports in such increased quantity. Such increase in quantity of

imports in a safeguard investigation should be recent, sudden, sharp and significant

enough to cause or threaten to cause serious injury. The DGCI&S import data for PUC

does not the same and rather establishes that there is no increasing trend of import of the

PUC throughout the POI and even on an end-to end analysis, the import volumes have

declined signifi cantly.

17 .4.4 As per the quarter-wise data provided by the DI, the import volume of non-Dl

imports of PUC for Ql of 2019-20 has been reported as 1678 KFKM. However, as per

the DGCI&S import data obtained by the respondent, the import volume for total imports
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of PUC, i.e. inclusive of DI imports, is 1527 KFKM. Thus, the DI appears to be

attempting to mislead the Hon'ble DG in the present investigation

17.4.5 The imports in Q2 and Q3 of FY 2019-20 have declined significantly. The

imports of PUC have declined from 1527 KFKM in Ql of 2019-20 to 273 KFKM in Q3

of 2019-20 alone, which is a significant difference of 1254 KFKM.

17.4.6 Furthermore, if the import volumes were to be analysed on an end to end basis,

it is amply clear that imports have declined from 769 KFKM in Ql of 2017-18 to 273

KFKM in Q3 of 2019-20, a difference of 496 KFKM.

1,7.4.7 The overall analysis of the economic and performance parameters shows that the

data provide by the DI with respect to its perforrnance and the examination conducted

by the Hon'ble DG is neither adequate nor sufficient; and moreover, is based on incorrect

figures. Thus, the data provided and relied upon with respect to the claim of the DI and

the preliminary findings thereby of serious injury being caused to the DI does not show

a true picture of the domestic market situation with respect to the PUC.

17.4.8 Further, in light of the limited data available to respondent concerning the

economic and performance parameters of the DI, these parameters have shown

significant improvement. Thus, any claims of injury hinging on analysis of such

parameters may kindly be rejected by the Hon'ble DG.

17 .4.9 The presence of a viable adjustment plan is an important requirement under the

Indian Safeguard laws. The aprplicants have claimed excessive confidentiality on the

entire adjustment plan without providing even a meaningful non-confidential version of

the same. They have not provided any good cause with respect to their claims for

confidentiality.

17.4.1OThey have requested for exclusion of product grade G.654 frorn the scope of

PUC in the present investigation, as the same is not manufactured by the DI neither does

it have the capability to do so.

17.4.11Further, they have requested to exclude the product grades G.652.D, G.655 and

G.657.A1 from the scope of PUC as there are significant differences with respect to

physical properties, consumer preference, quality etc. between the PUC exported by SEI

and the product manufactured by the DI
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17 .4.l2They have further requested that, since irnports under the Advance Authorization

Scheme do not compete with the domestic products, as they are directed towards the

export market; and cause no injury to the domestic industry, they may be exclude all the

imports made under Advance Authorization scheme from the import analysis in the

present investigation.

17.4.13 Furthermore, the Domestic industry has failed to establish a causal link between

increased imports of PUC and the injury suffered by the DI therefrom.

t7 .4.14 The DI has failed to make any argument regarding the safeguard duty being in

public interest and therefore deserves to be terminated.

17.5 TIFCL Ltd.

17.5) The importer has submitted that the Indian dernand majorly constitute of G652

Fibre. Other specialized Single Mode Optical Fibrer'Z. Dispersion shifted Fibre (G 653),

Cut-off Shifted Fibre (G.654), Non Zero Dispersion Shifted Fibre (G.655 and G.656)

and Bend insensitive SMOF (G657 Al and A2),have a negligible domestic market in

India, which is evident from their negligible imports and DI's domestic sales. As such,

such specialized grade should be excluded from the purview of the present investigation.

17.5.2 The DI has not submitted a non-confidential version of the adjustment plan. As

such, the interested parties are not in a position to comment on the viability of their

adjustment plan.

17.5.3 During the on-going pandemic, due to decline in imports, the Domestic Industry

has been able to capture the domestic demand, as such no further protection is warranted.

17.6 Fibrehome India Pvt. Ltd.

17.6.T They have reiterated their earlier submissions interaliaapropos absence of

increased imports, serious injury, adjustrnent plan, unforeseen developments and public

interest. They have submitted that the increase in imports and injury to the Domestic

industry, if any, is primarily on account of their own imports and is therefore, self-

inflicted. As such, it has been submitted that the requisites for imposition of Safeguard

Duty are not met in the present case.

18. Rejoinder Submissions filed subsequent to second Public hearing held on

17.07.2020
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The summary of rejoinder submissions filed by the Domestic industry as also other

interested parties are as below. As some of the submissions are repetitive, only the

new/additional submissions made in the second rejoinder submissions have been

summarized below:

18.1 Domestic Industry - STL- BFL

18.1.1 The Domestic industry lias reiterated their submissions in respect of increased

imports, injury on account of dumping of goods from China, serious injury, imports

under Advance License etc.

18.1.2 In addition, they have denied the allegation of SEI Ltd. in their written

submissions that the DI during the second public hearing has accepted that G 654 grade

lvas imported into during the PCI. It has been submitted by them that there were no

imports of grade G654 into India. However, it u'as only in response to the exporter's oral

submission that the said grade was imported into India, that they have, without prejudice,

submitted that even if such import was there, it must not have been any

commercial/noticeable euantit3,. 'Ihey rnaintain their categorical stand that said ppade

has not been imported into India during the POI.

18.1.3 As regards reference made by SEI to the contract between BSNL with NEC

Technologies India Pvt. Ltd. ('NECTI'), the Domestic Industry has submitted that the

said contract is for Optical Fibre Cable and nc,t for the PUC, as such Safeguard duty

would not apply to imports nrade under the said contact" Without prejudice, they have

further submitted that the quantity of Fibre consumed in these cables is miniscule, i.e.

around 18KFKM, as such, said imports cannot be considered as commercial imports of

G 654 grade in India.

18.1.4 They further submitted that the given the proprietary nature of the research

project undertaken by them, the adjustment plan ha-s been kept confidential.

18.1.5 They have subrnitted that the submissions made by exporters in respect of

"increase in imports" is factually and legally incorrect. The imports have continued to

be at increased levels in absolute terms as well as relative to domestic production. The

submission of the SEI Ltd., that the Appellate body in US- Steel Safeguards has held

that "an examination of sr,rge in imports must demonstrate a clear and uninterrupted

upward trend in import volltmes", is not only incorrect representation of law but a
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I

deliberate fabrication of facts as the said sentence quoted by the exporter is not present

anywhere in the said report.

I S.2Government of Indonesia

18.2.1 The Government of Indonesia has denied the claim that imports from Indonesia

in the post POI period has increased. It has been submitted that in the whole year of 2019

is imports from trdonesia have accounted for only 0J4% out of India's total import from

the world. They have further submitted that the Petitioners has incorrectly submitted that

import from Indonesia during period of July 2019 - June 2020 accounted for llo/o share.

It has been submitted that even the whole year of 2019 and2020 combined only resulted

in the amount of 0.2%o by volume of India's import of SMOF from Indonesia.

18.2.2 They have fuither submitted that the Applicants' submission that China's

investment in [ndonesia would be able to cause exportroute from China to India via

Indonesia is very much exaggerated.Investment of SMOF factories in Indonesia,

therefore, should be viewed as there is a sizabledemand in Indonesia which enables

investment of SMOF factories took piace in the country.
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18.3 Sumitomo Electric Industries Ltd., Japan

18.3.1 SEi Ltd. has reiterated its submissions interaliainrespect of absence of increased

imports, serious injury, causal link, unforeseen development, public interest and

adjustment plan. It has submitted that in absence of any evidence of increased imports

and serious injury, imposition of Safeguard duty is not warranted.

18.3.2 As regards exclusion of certain grades from the scope of PUC, it has submitted

that certain grades as manufactured by SEI are either not manufactured by the DI or are

not like or domestically competitive to the DI manufactured products. It is also pertinent

to mention herein that each grade of SMOF has a separate end use and are not

substitutable or interchangeable. Therefore, such grades require exclusion from the

scope of PUC in the present investigation.

18.3.3 The DI has not manufactured and sold G.654 grade of SMOF in the domestic

market during the POI, hence, it should be excluded from the scope of PUC in the present

investigation. It has further submitted that grades G.652, G.655 and G.657 should also

be excluded as these grades manufactured and sold by SEI are different from those

manufactured by Domestic Industry on account of the difference in the physical



characteristics, customer preference, quality, etc.Further, as each of these grades are

different and cannot be substituted with other grades, there is no basis to include these

grades, i.e. G.652, G.654, G.655 and G.657, as manufactured by SEI within the scope of

the PUC.

18.3.4 DI's claim that it has the technology to manufacture G.654 fibre is not

substantiated by the evidence provided in the petition. Ttre2012 news report relied upon

by the DI does not certifu the capabilities of the joint venture Birla Furukawa Fibre

Optics Ltd., which is one of the constituents of DI in the present investigation, to

manufacture G.654 fibre; but rather that of the Furukawa Electric Group, Japan.

18.3.5 DI's claim that there is no demand for G.654 in India is incorrect. It should be

noted that is G.654 is used in the manufacture of submarine cables. As per news article

referred in the subrnission above, BSNL entered into a contract with NECTI to design,

engineer, supply, install, test and implement an optical submarine cable system between

Chennai in mainland India and'ihe Andaman and Nicobar Islands. Further, as the project

was expected to be complete in 2A20, it implies the same had been imported to India

during POI.

18.4 Fibrehome India Pvt. Ltd.

i 8.4.1 They have reiterated their earlier submissions interalia in respect of absence of

increased imports, serious injury. unforeseen developments, adjustment plan and public

interest.

18.4.2 In respect of the claim of the Domestic Industry on threat of serious injury on

account of declining prices in China, as evi<lent from China Mobile's tender in July,

2A20, which closed at around Rs. 200/FKM. it was submitted that tlie said claim is

without any basis. The price in India will not be influenced by the said deal and Indian

industry is doing well even when the Chinese prices are on the lower side.

18.4.3 The concems of the Domestic industry appear to be on account of fall in demand,

as such imposition of Safeguard duty will not service any purpose.

C. EXAMINATION & FINDINGS OF DIRECTOR GENERAL (SAFEGUARDS)

19. Based on the submissions made by various interested parties in response to Initiation,

preliminary finding and Public hearing, various primary and secondary records available,
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Domestic verification was through undertaken DVC, I have examined concerns on various

aspects and record my final findings as under:

20. Section 88 of the Customs Tariff Act, 1975 deals with imposition of safeguard duty on

imports. Its sub-section (1) provides for imposition of safeguard measures by the Central

Government on an arlicle if the article is being imported into India in such increased quantities

and under such conditions so as to cause or threaten to cause serious injury to the Domestic

Industry.

21. The Customs Tariff (identification and Assessment of Safeguard Duty) Rules, 1997

provide the manner and principles governing investigation.

22. The investigation has been conducted in accordance with the said rules and the final

findings are recorded through this notification.

a) The Product under Consideration (PUC)

23. In the Notice of Initiation and Preliminary F-indings, the Product under consideration has

been defined as "Single-mode Optical Fibre" ("SMOF"). SMOF refers to the Optical Fibre

which facilitates transmission of a single spatial mode of light as a carrier and is used for signal

transmissions within certain bands. The standardized single mode optical Fibre types include

the Non-dispersion shifted F'ibre (G.652), Dispersion shifted Fibre (G.653), Cut-off shifted

single mode. optical Fibre (G.654), and Non Zero Dispersion Shifted Fibres (G.655 & G.656) as

weli as Bend insensitive single mode Fibre (G.657) - as defined by International

Telecommunication Union (ITU-T), which is a global standardization body for

telecommunication systems and vendors.

24. Single-mode Optical Fibre is used for manufacture of Opticai Fibre Cables, including

Uni-tube and Multi tube stran<1ed cables, tight buffer cables, Armoured and Un-armoured

cables, ADSS & Fig-8 cables, Ribbon cables, Wet core and Dry core cables and etc. Single-

mode Optical Fibre is mainly applied to high-data rate, long distance and access network

transportation, therefore, is mainlyused in long-haul, metro area network, CATV, optical access

network (for example FTTH) and even over short distance networks as appiicable. Major

consumption is driven by 3Gl4Gl5G rollout by Telco's, Connectivity of Gram Panchayat,

Defence (NFS Project) and Data centres.
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25. The product concerned is classifiable under Customs Tariff heading 9001 10 00 of the

Second Schedule of the Customs Tariff Act, 1975. The customs classification be taken as

indicative only, and is not binding on the scope of the product.

26. Some of the interested parties have requested for exclusion of certain grades/types of

SMOF from the scope of PUC, which has been considered. It is seen from the submissions made

as well as analysis of import and domestic industry's data that the Indian demand is majorly of

G.652 grade. However, most of the other grades have also been imported into India as well as

sold by the Domestic Industry in the same proportion. It is observed that the grade mix of

imported products is similar to that of domestic products. Further, these grades are partially

interchangeable and have similar uses. As such there is no justifiable reason to exclude any such

grade from the scope of PUC.

27 . One of the interested parlies, SEI Ltd., Japan has claimed that the grades G652, G655

and G 657 manufactured and sold by SEI are different from those manufactured by Domestic

Industry on account of the difference in the physical characteristics, customer preference,

quality, etc. In this regard, it is noted that the grades of SMOF are defined by the International

Telecommunication Union (ITU-T), which are universally accepted. Further, it has been

submitted by the Domestic Industry that their goods compete with those manufactured by SEI

Ltd. not only in domestic market but also in international market. It is also not the case of the

concerned expofter that grades manufactured by the Domestic industry do not confirm to the

technical specification provided by the ITU-T, or that such specifications are vague or incorect.

Thus, in absence of any credible evidence to substantiate SEI Ltd.'s claim that there is any

diff'erence or any instance of customer preference in respect of goods manufactured by them

over those manufactured by the domestic industry, their argument for exclusion of these grades

cannot be accepted.

28. Further, another interested party, HFCL Ltd., has submitted that the Indian demand is

primarily of Non dispersion shifter Fibre Grade 652. There is a negligible demand for other

grades of SMOF such as G654, G655 and G657 in India market, which is evident from import

data as well as domestic sales of the Applicants. In this regard, Domestic Industry has submitted

that about 97o/o of the total imports as well as domestic Sales ofthe DI in 2018-19 were of G.652

grade fibre. The other grades of SMOF fbrmed only about 3% of the Indian demand. It has been
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submitted by them that as grade mix of the imported product is identical to those of dornestic

sales of the Applicants, the grade -wise analysis is not required in the present case.

29. In this context, the Domestic Industry has submitted the decision of Appellate Body in

Argentina -Footwear wherein it was held that a disaggregated analysis is not required to be

done in a Safeguard duty investigation. The relevant para of the Appellate Body report is

reproduced herein below:

*Qa) Product segments

l.l Regarding Argentina's segmentation of footw'ear into five product groups in
its investigation (performance sports footw'ear, non-performance sports fooi'**ear,
exclusively w*aflt€n's footwear, town and/or casual footw'ear, and other) (paras.

8.112), the European Communities argues that having adopted this segmented

approach, Argentina was obliged to follo** it consistently through its injtuy analysis
and to prove serious injury in all segments in which safeguards were to be tmposed.

The Ettropean Communities claims tltat "serious injury" t+'as not proven in any of
the selected five segments, and that Argentina merely used data of one or another
sector as it considered appropriate for its purpose. The European Communities
argltes in particular that factors relating to import trends, market share, profits and
losses and employ-mefit were not investigatedfor each market segment. At the same

time, however, the European Communities states that it does not challenge

Argentina's definition oJ'a single category of like or directly competitive products,

namely all footw,ear.

1.2 Argentina responcls that the Ewropean Communities is conftsing the CNCE's
injury- analysis of the whole oJ"the"foonvear industry.,vith the product categories that
the CNCE used in the questionnaires for purposes oJ' collecting pertinent
information. In Argentina's view, a single "like or directb) comoetitive" product old

national are at issue in this case because there is ct

o.f suUstittttion on t
sinsle footwear market. Therefore, Argentina arsues, the CNCE conducted an

inittry anal);sis resarding the -footvtear industry in its entireM. Consequentlv, there

was no need for a disaggregated consideration of'all the different iniurv factors witlt
resoect to the_five product cateqories.

1.3 We disagree with the Europeun Conmrunities that Argentina was required
to conduct its injury and causation analysis on u disaggregated basis. In our view,

since in this case the definition of the like or directl"''t competitive product is not
challenged, it is this definition that controls the definition of the "domestic industtlt"
in the sense of Article 4.1(c) as well as the manner in which the data must be

analysed in an investigation. While Argentina could have considered the data on a

disaggregated basis (and in fact did so in some instances), in our vieu', it was not
reqtired to do so. Rather, given the undisputed definition of the like or directly
competitive product as all footwear, Argentina was required at a minimum to
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consicler each injury) factor with respect to all.footwear.fiJ B)t the same token the

European CorytmuLjties, having occepted Argentina's aggregate like product

dqfinition, has no basis to insist on a disaggregated analysis in v'hich injury and

in our revieu' qf the iniur.v -finding, v'e will consider tlze analvsis and conclusions
pertainins to the -foot\\'ear indttstry in its entirety. " (emphasis added)

30. The Authority has defined PUC comprising of various grades as defined in para 2

initiation notification dated 23'd September 2019. From the above cited jurisprudence, it is
evident that in a Safeguard investigation, analysis of Product as such has to be made, and not of

product segments. Further, Grade wise analysis becomes extraneous when the product basket

of the imported products is similar to those sold by the Domestic industry. An analysis of the

import data as well as the domestic sales of DI shows that the grade mix of the products in both

cases is identical. Thus, there is no justification for analyzing imports and serious injury

parameters for each grade separately. Therefore, I do not consider it appropriate to consider the

contention of some of the interested parties regarding exclusion of grades other than Non-

dispersion shifted Fibre (G.652)such as G655, G657 etc.

31. As regards submissions made '[or exclusion of Grad.e G654 on the ground that it has not

been manufactured by the Domestic Industry during the period of investigation, it is noted that

the said grade has neither been manu{bctured by Domestic Industry nor imported into India

during the Period of investigation. The domestic industry has placed evidence on record to show

that it has the capacity to manufacture said grade in India. It is their submission that as there is

no demand for the said grade in India, the same has neither been imported nor sold by domestic

industry.

32. From the data available on record, it is observed that there is no import of grade G654

into India during the POL The reference made by SEI Ltd. to the contract between BSNL and

with NEC Technologies India Pvt. Ltd. ('NECTI') in their rejoinder submissions, prima.facie

appears to be a contract for "Optical Fibre Cables" and not for "SMOF". In this regard, Domestic

Industry has submitted that the said contract is for Optical Fibre Cable and not for the PUC, as

such Safeguard duty would not apply to imports made under the said contact. They have further

submitted that the quantity of Fibre consumed in these cables is miniscule, i.e. around i 8

KFKM. It is felt that exclusion of said grade on the ground of non-availability of 'like product'

being manufactured by Domestic industry cannot be sustained when there is no demand for such

grade in India. The Directorate has been considering to exclude such grades from the scope of
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PUC which have been imported into India but for which there is no "like product" being

manufactured by Domestic Industry. However, no such exclusion can be justified when such

grade has not been imported into India during the POI since fact of capability of domestic

industry supplying this cannot be established. In Final Findings issued inAnti-Dumping Duty

investigation in respect of import of Synchronous Digital Hierarchy Transmission Equipment

(SDH Equipment), onginating in or exported from the People's Republic of China PR and

Israel, dated 12.0I.2012, the Authority had refused to exch"rde a particular type of product from

the scope of PUC as the same has not been exported to India during the relevant period. The

relevant para is reproduced belorv:

"...The Authoritv observes that a claim for exclusion of a particular type can not be

enturtained unless the same hus been exported to India durins the relevant period,

as the fact of non suoplv of like article bv the domestic indus*v cannot be established

unless the tvpe is exoovted to India and is permttted to be used in India The

Authoritv holds that no srounds have been made oul! iustifiiing exclusion of STM-

256.

33. Thus, on examination of information available on record, submissions made by

interested parties as well as settled practice in respect of scope of PUC, it is noted that the

exclusion of gradesitypes of PUC, as claimed by some of the interested parties, is not justified

in the present case.

(b) Domestic Industry (DI)

34. Clause (b) of sub-section (11) of Section 88 of the Customs Tariff Act, 1975, as

amended by Finance Act,2020, defines Domestic Industry, as foliows:

'(b) "Domestic industry" means the producers -
i. as a whole of the like article or a directly competitive article in India; or

ii. whose collective output of the like article or a directly competitive article in India

constitutes a major share of the total production of the said article in Indta.'

The applicants have claimed that their collective production accounts for more than 50% of the

total production of the PUC in India and thus represent a major share of the total Indian

production of the PUC and may be treated as the Domestic Industry as given in the table below:
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KFKNI 2016-17 2017-18 2018-19 Jan
to

June
2019

Jan to
June
2019

(Annul.)

Total Indian Production
*** **>F i<** l.rt* ***

Trend 100 112 118 105 105

DI Production as %o of
Total Production ***

x** *** x<*d< **>F

35. The applicants have also claimed that they do not have access to production data of other

Domestic manufacturers. However, all domestic manufacturers, other than STL, produce PUC

from imported prefonn (rn'hich camrot be used for any other known purpose). Accordingly,

estimate of total industry production has been made by them adopting the standard industry

norm that 37 FKM Fibre can be manufactured frorn 1 li.g of Preform with -90% After-Draw-

Yield. Thus, on an average, it has been assumed by the Applicants in their application that 1 Kg

of Preform will yield 33.3 FKM of Fibre. Accordingly, ti"le Applicants have computed the total

Indian Production by applying the aforesaid conversion ratio to the Preform import data

obtained from Cybex Exirn Solutions Pr,t. Ltd. ("CESPL", fbr brevity) after excluding Preform

irnports by the Applicants.

36. Subsequently, the Director General has received letter dated 30.09.2019 from M/s

Finolex Cable Ltd. ('Finolex', for brevity), who is also a domestic producer of the PUC,

supporting initiation of investigation arrd requesting fbr irnposition of provisional duties. They

have also subrnitted their production, capacity, sales and inventory information for 2016-17 to

2018-19 and April 2019 to September 2019. Thereafter, another domestic producer, i.e. Corning

Technologies India Pvt. Ltd. had also fiied its letter dated 5tr'November,2}lginsupport of the

Petition. Thus, 4 out of 6 Dornestic proCucers have suppofred the petition.

37. On the basis of information available on record along with the fact that none of the

interested parties have objected to or produced any evidence to refute the claim of the Applicants

regarding their share in total production of PUC or their standing as Domestic lndustry, I hold

that the production of the applicants constitutes a major share of the total production of the said

products in India, and are considered as Domestic Industry in terms of clause (b) of sub-section

(6) of Section 88 of the Customs Tariff Act, 1975.
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38. Some of the interested parties stated that STL, one of the constituents of the Domestic

Industry, is itself an importer of the PUC, as such cannot be considered as Domestic Industry.

In this regard, it is noted that unlike laws relating to Anti-dumping which specifically provide

for exclusion of importers from the purview of Domestic industry, no such exclusion has been

provided under the Customs Tariff AcI, 197 5 or Safeguard Rules made thereunder. As such, for

the purpose of determining standing of Domestic Industry, the fact that STL has imported the

PUC during the Period of investigation is irrelevant.

(c) Period of Investigation (POf

39. The Customs Tariff Act,1975 and the said Rules as well as the Agreement on Safeguards

and Article XIX of GATT has not defined the period of investigation. However, it is evident

that the investigation period should be adequately long and sufficiently recent in time to allow

reasonable conclusions to be drawn on the basis of various relevant factors such as domestic

market conditions, performance of DI etc., as to whether or not the increased imports are indeed

causing serious injury or threatening to cause serious injtrry to the DI and therefore justify the

need for imposition of Safeguard Duty. On this basis, in the facts of the present case, it is
considered reasonable and just to determine the period of investigation (POI) as 2016-11 to

2018-19 and2019-20 (upto June' 20i9).Analysis of most recent period, contained in the POI

i.e. January 2019 to June 201 t has been done to examine the extent of serious injury, threat of

serious injury.

40. Further, the annualized data for the most recent period, i.e. Jan- June' 2019 has also been

considered along with actual data for the entire POI, wherever considered appropriate.

(d) Source of Information

41. Initially the data in the Application was submitted fbr the period 2015-16 to 2018-19

and April 2019 toMay 2019. Subsequently, it was updated to include data till June 2019.

42. The DI have submitted transaction-wise import data for the PUC, which has been

sourced from Directorate General of Commercial Intelligence & Statistics (DGCI&S),

Department of Commerce, Government of India for the period from 2016-17 to 2018-19. For

the first quarter of 2019-20, the DI had initially submitted transaction wise import data from a

secondary source. However, subsequently the Director General obtained data for first quarter of

2019-20 from DGCI&S which has been considered for analysis, in the investigation.
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43. Thereafter, during the course of the investigation, Dornestic industry has submitted

import data for Quarter 2 and Quarter 3' 2019-20 obtained by thern from DGCI &S, and the

same has been provided to the DGTR and which has been validated by DGTR as well. DGTR

has further obtained import data for Q4 of 2019-20 as well from DG-Systems.

44. The data relating to injury parameters for the period 2016-17 to 2018-19 and 2019-20

(upto June, 2019) in respect of the Di has been submitted by the applicants which has been

considered for analysis to establish the fact of increased imports and consequential serious

injury.

(e) Confidentiality of Information Submitted

45. The DI has provided some intbrmation in their application on confidential basis and has

requested that it be treated as confidential. The DI has also provided a non-confidential version

(NCV) of their application, as required under Rule 7 of ttre said Rules read with Trade Notice

dated 21.12.2009 issued by Director General (Safeguards) under File No. D-22011 7512009.

Further, the DI has submitted reasons justifying their claim of confidentiality of this

infbnnation.

46. In terms of Rule 7 of the said Rules, the applicant may choose not to disclose information

which is by nature confidential and provide a non-confldential summary thereof. The DI has

submitted reasons for claiming corrfidentiality of the rnformation and furnished a non-

confidential surnmary of the infonnation filed on conticiential basis. Since, the reasons satisfy

the requirements of Rule 7 of the saitl Rules, the confidentiality claimed by the applicants is

hereby granted.

47. Increase in Imports in Absolute Terms

47.1.1 The PUC is being imported into India from various countries including China PR, Japan,

USA and Korea RP. The major quantity of the PUC is being imported from China PR. The

applicants have claimed that there has been a sudden, sharp and significant increase in imports

in 2018-19, which has continued to be at high levels even in the most recent period, January

2019 to June 2019.The import volumes of the PUC have increased from i,903 KFKM i.e. 2016-

17 to9,918 KIKM in20l8-19 includingdomestic industryimports and7706 KFKM excluding

imports by domestic industry.
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47.I.2 Since inclusion of imports by DI inflates that actual volume of imports, therefore, for

analysis of surge in imports and serious injury, the imports made by Domestic industryhas been

excluded from total imports and examination has been made considering only Non- DI imports

as tabulated below.

In KFKN{ 2016-17 2017-18 2018-19 Jan'19-
June'19

Jan'19- June'19
(annl.)

Imports (Total) 1 903 2469 9918 4,268 8,536

Trend 100 130 521 449 449

Imports (non DI) 1,903 2,469 7,066 3,267 6,534

Trend 100 130 371 343 3+3

47 .1.3 The Imports (non DI) has increased from 1,903 KFKM in 2016-17 to 7066 KFKM in

201.8-19, and have continued to be at increased levels in the most recent period (annualized

figure 3,261 KFKM). There has been significant increase of 27IYotn2018-19 and 243%in

January 2019 to June 2019 as compared from the base year 201,6-17.

47.1.4 There has been a significant surge in each quarter of 2018-19 and Quarter I of 2019-20,

cornpared to previous year(s), as indicated below. Holvever, this surge was much higher in

Quarter 2 ot2018-19. The lowered imports in Q3 and Q4 of 2018-19 and Ql of 2019-20 may

be appreciate in this perspective. T'he irnports in 2018-19 and most recent period have clearly

continued to be at significantly high levels.

Imports (Non DI)I(FKI\I Quarter 1 Quarter 2 Quarter 3 Quarter 4

2016-77 420 3s3 598 53i
2{t17-18 769 545 540 615

2018-19 1244 2797 t436 1 589

2019-20 t678

47.2 Increasing Imports in Relative Terms

47.2.1 Relative to the domestic production, imports of the PUC are found to have consistently

increased between 2016-17 to 2018-19 and January- June' 2019 and has more than tripled from

the base year as well as previous year level.
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In KFKNI 2016-
t7

20t7-
18

2018-
19

Jan'19-
June'19

&

Jan'19-
June'1

9

(annl.)
Imports (non DI) 1,903 2,469 7 066 3,267 6"534

Trend 100 130 371 3.+ ) 343

DI Production **nk *i<* *** *** **t<

Trend 100 114 r20 103 103

Import as 7o trend of DI
Production

*{<* *i<* *** *** ***

Trend 100 1t+ 329 286 286

47.3 Imports in Post POI period

47.3.1 The DG-Safeguards in case of Carbon Black final finding dated 1.7.1998 on the

relevance of POI held that "ln their application the dontestic producers had submitted data upto

September, 1997 and the decision to initiate the investigationwas taken on the basis of this data.

It ,"*ould now not be fair to change this reference pertcd as varioLts interested parties respond

to the investigation with reJbrence to tlzefacts at,ailable during this period. " However, in later

findings e.g. Caustic Soda Final Finding No. 22011,t4712009 dated 09.04.2010, the DG-

Safeguards also analysed the data beyond the notified POI in consonance r,vith the appellate

body report in the Argentina Footwear and to mainly evaluate public interest. Further, the

jurisprudence requires analysis of increased imports to be made over a sufficiently long period

of investigation, which is defined at the time of initiation of investigation. Data analysis over a

comparatively long period is done so as to even out any temporary variation or seasonal effects.

It is therefore, the general practice of the Authority is to collect and examine relevant

information for at least a period of 3 years. Considering data for one or two quarters in isolation,

would not allow an objective analysis of "increased imports" However, as many interested

parties have submitted on the decline in imports in the Post POI period, the import data for July

- December' 2019 i.e. Quarter 2 and Quarter 3' 2019 has also been considered and examined

herein below;

47.3.2 From the import data for the period post POI, it is observed that imports in Quarter 2

and Quarter 3 of 2019-20have declined as compared to previous quarter i.e. Q1 of 2019-20 as

given in table below:

40



FY 2{n9-20 Quarter I Quarter 2

Post POI

Quarter 3

Post POI

Q2 and Q3

Post POI

Imports (non DI) (KFKM) 1678 655 320 975

Import Price (CID Rs/FKM 328 306 3i3 308

Import (non DI) of DI

production (%) (Trend)

100 48 22 JJ

47.3.3 Imports in Q2 and Q3 of 2019-20 are claimed to be inordinately low by DI on account

of initiation of the present investigation on 23.09.2019 and issuance of Preliminary findings

dated A6il.201| recommending Provisional Safeguard duty. The DI has submitted that during

Quarter 3 of 2019-20, domestic sales were able to substitute imports, as importers in order to

avoid running the risk of incurring Provisionai Duty, had started buying from the DI. However,

even though the sales of DI increased in Quarter 3 of 2019-20, their injury fuither accentuated

as such sales were at prices comparable to import prices.

47.3.4 The below depicts analysis of post POI imports (Data of Quarter 2 and Q3 of 2019-20),

and previous POI period as well:

It is noted that though there is a decline in imports in Quarter 2 and Quarter 3 of 2019-20, they

have continued to be at a comparable level as compared b 2A1.6-17 and 2017-18, in relative

terms to DI's production.

2AM-fi 2017-18 2018-19
201e-20 (Q1-

Q2 annul.)
Quarter 2'
2019-20

Q2
Q3

and

Imports
(Non DI)

1,903 2,469 7066 4666 655
975

Trend 100 130 371 24s

DI
Production

*** *** *>k>F ,(** *** +++

Trend 100 tt4 t20 89

Imports
relative to DI
Production
(Trend)

100 11,4 328 28s 185 128

Trend 100 1t4 329 286

41.



47 .3.5 As regards contention raised by some of the interested parties that the requirement of

"increased imports" is not met in the present case, as the imports have declined in the most

recent period, the reference is drawn to the following practice/Jurisprudence of panel decision

in WTO. Attention is drawn to Rule 2(c) of the Safeguard Rules, which defines "increased

quantity" to include increase in imports whether in absolute terms or relative to domestic

production. In the Final Findings dated 11.03.2014 issued in Safeguard duty investigations

conceming irnports of Tubes, Pipes and Hollotr Profiles, Seamless of iron, allolt or non-alloy

steel, it was held that:

"the expression "increased quantity "hus been deJined in inclusive terms and the

definition includes two parameters i.e. increase of intports in absolute terms and

increase of imports in relstive terms to domestic production. It is also seen that botlt

these pararneters need not exist together. Tlte increased quanttty is to be measured

either in absolute terms or in relative to domestic productiott. Tlte

satisfaction/existence of one parameter is sr,fficient to fulJill the legal requirement. "

The Panel in US - Line Pipe,has held that "there is no need for a determination that

imports are presently still increasing. Rather. imports could have 'increased' in the

recent past, but not necessarily be increosing up to tlrc end of tlte period of
investigation or immediutely preceding the deternrination"(ernphasis added)

c

a

a

Further, interpreting the requirement of "re cent, sudden, sharp and significant increase

in imports" as set out by Appellate Body report in Argentina-Footwear Safeguard, the

Fatel concluded that the word 'recent' to mean 'not long past; that happened, appeared,

began to exist, or existed lately'. In other words. the rvord'recent'implies some form of

retrospective analysis. It does not imply an analysis of the conditions irnmediately

preceding the authority's decision. Nor does it imply that the analysis must focus

exclusively on conditions at the very end of the period of investigation.

In Panel in U.S - Steel Safeguards, in findings upheld by the Appellate Body, addressed

the question of how recently the imports must have increased and concurred with the

Panel's view in US - Line Pine, as follows:

"As the Panel in US - Line Pipe did, that Article 2.1 of the Agreement on
Safeguards speaks of a product that 'is being imported ... in such increased
quantities'. Thus, imports need not be increasing at the time of the determination;
w'hat is necessary is that imports have increased, if the products continue 'being
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imported' in (such) increased quantities. The Panel, therefore, agrees with the

tlS - Line Pipe Panel's view that the fact that the increase in imports must be

'recent' does not mean that it must continue up to the period immediately
preceding the investigating authoritT''s determination, nor up to the very end of
the period of investigation. As pointed out by the Panel in US - Line Pipe, the
most recent duta must be the focus, but should not be considered in isolution

from the data pertaining to the less recent portion of tlte period of investigation.
Hotreyer, as' indicated by the present continuous 'are being', there is an

implication that imports, in the present, remain at higher (i.e. increased) levels.

ll'hether s decrease in imports at the end of the period of investigation, in the
individual case, prevents a finding of increased imports in the sense of Article
2.1 of the Agreement on Safeguards will, therefore, depend on whetlter, despite

the later decrease, a previous increase nevertheless results in tlre product (still)

'being imported in (such) increused cluantities'. In this ettaluation, factors that
must be taken into account are the duration and the degree of the decrease at the

end of the relevant period of investigation, as u'ell as the nature,.for instance the

sharpness and the extent, o/ the increase that intervened beforeltazd. "(emphasis
added)

It is also noted that in past safeguard cases (Tubes, Pipes and Hollow Profiles, Seamless of iron,

alloy or non-alloy steel, Methyl Acetoacetate and Soda Ash)" despite a slight decline in imports

in the last year of POI, Safeguard duty was recommended.

47.3.6 In addition to the above, another relevant aspect r,vhich must be examined in such cases,

is whether the decline in imports is a temporary phenomenon or reflects a long term change in

demand pattern. (Ref: Appellate body report in Argentina- Footwear). Di has made reference to

the Panel ruling in Argentina - Footwear (EC), as well as rn Dominican Republic- Safeguard

measures on Tubular fabric und Polypropylene bags, where while considering decline in

imports in the last year of the period of investigation, the Panel upholding the finding of

increased imports, held that any temporary decline should not be taken in consideration, unless

cornpeting parties are able to adduce evidence to show that such decline is not temporary.

Relevant para is extracted below:

"7.233 The Panel does not consider the arguntents of the complainants

convincing. The Ponel does not exclude the possibility that the demand for
certain products could have remained stable and therefore unaffected by the

overall fall in imports. However, the complainants have not argued or put

forw'ard any evidence from which it could be concluded that this was the case

with respect to the prodarcts in question. Althoueh the DEI did not explicitlv

show that the decrease in imports at the end of the oeriod was temporury, the
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complainants hsve not offered anv evideflce to the contrarv*. In particulor, the

complainants have not demonstrsted that the decrease in imports (or the

overall decreuse in imqortl reflected a Dermanent or long-term change."

47.3.7 In this context, the Domestic Industry has claimed that the decline in imports in Quarter

2' 2019-20 was on account of temporary deciine in market demand, tnteralia, caused by;

Troubled condition of Indian telecom industry, Prolonged Monsoons and flooding in many

places, Delay in rolling out of new Bharatnet projects, Stockpiling by importers and Filing of

the present Petition seeking imposition of Safeguard Dut-v.

17 .3.8 Since Sl",lOF is one of the most important component of the telecommunication network

and digital infrastructure in today's world. 'Ihe Domestic Industry has stated that the

demand of SN,{OF in India is likely to increase in near fliture, vtz. new Bharatnet projects

being announced, very lorn, FTTH penetration in India (0.7% against l8o/o rn China)

offtring huge potential for grr.rwrh in demand. recent investments made by Reliance Jio,

talks about Amazon"s likel-,- investment in Airtei, alongside Google potentially taking a

stake in Vodafone ldea, amongst others. Thus, there is a likelihood of Indian demand

increasing in the near future.

47 .3.9 lt is noted that the condition of telecom sector and monsoon ied to decline in demand

rvhose impact would happen both on imports and as well as the domestic sales.

Therefore, imports in relative terms to production would be appropriate to be examined

fbr Q2 and Q3 of 20i 9-20 as stated above.

47.3.l?Based on the above jurispnrdence and the ar:alysis cf irnporl data, it is concluded that

though there is a decline in irrports in Quarter 2' and Q3 20lg-20 i.e. Post POI period,

the imports in relative terms to DI production have continued to be at the levels,

prevalent in2016-17 and2017-18. Thus, the decline in demand, and consequently in

imports, in Post POI could be a temporaryphenomenon and such a decline which cannot

be confirmed as a long lasting phenomena, cannot undo the previous increase in imports.

48. Unforeseen Developments

48.1 While Section 88 of the Customs Tariff Act, 1975 nor the Rules made thereunder

impose an obligation on the Director General (Safeguards) to analpe the unforeseen
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developments as a result of which the increased imports have occurred, the Agreement

on Safeguards read with Article XIX of GATT obligates the national authorities to

examine 'hnforeseen developments" that led to the increase in imports and the

consequent serious injury to the DI.

48.2ln view of the above requirement, the Director General has consistently been

examining the issue of "unforeseen developments" in its investigations. Therefore, even

in the present case, it is considered appropriate to examine the unforeseen developments

that have led to the sharp increase in the irnports of the PUC during the period of

investigation.

48.3 The Appellate Body of WTO in Argentina-Footwear (EC)lcase held that imports in

such increased quantities and under such conditions as to cause or threaten to cause

serious injury to domestic producers, must have been 'unexpected'. In that case it was

also held that the development of increased imports must have been due to "unforeseen

developments". The relevant para form the findings of Appellate body is reproduced

below:

"91. To determine the meaning of the clause * "as a result of ttnforeseen

developments and of the effect of the obligattons inctrred by a Member under tlzis

Agreement, including tariff concessions in sub-paragraph (a) of Article XLY: I ,

we must examine these words in their ordinary meaning, in their context and in light

oJ'the object and purpose of Article XIX. We look Jirst to the ordinaty meaning of

these v'ords. As to the meaning of "unforeseen developments", we note that the

dictionatV definition of "unforeseen", particularly as it relates to the word

"developments", is synonvmous w'ith "unexpected". "{-lnforeseeable", on the other

hand, is defined in the dictionaries as meaning "unpredictable" or "incapable of

being foreseen, foretold or anttcipated".Thus, it seems to us that the ordinarv

meaning of the ohrase "as a result of unforeseen developments" re(tuires thot the

developments which led to a product being imported in such increased suantities

and under such condittons as to cause or threaten to cause serious iniury to

domestic producers must have been "unexpected". With resoect to the phrase 'tof

the effect of the oblisations incuwed bv a Member ander this Aereement, including

tariff concessions ... ", we believe that ohrase simolv means thut it must be

l Appellate Body Report, Argentina- Footwear (EC), para 90
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demonstrated, as c, ntetter of fact, that the inworting Member hss incwryed

obligations under the GATT 1994, includine tariff concessions. Here, vv*e note that

the Schedules annexed to the GATT 1994 are macle an integral part of Port I of that

Agreement, purntant to paragraph 7 of Article II o.f the GATT 1994. Therefore, ary;

concession or commitment in o Member's Scheclule is subject to tlte obligations

contoined in Article II of the GATT 1994." (emphasis added)

48.4 Thus, Article XIX requires the importing member who has incurred obligation under

the GATT, to examine developments it had not "foreseen" or "expected" when it

incurred that obligation, which led to increase in imports.

48.5 Similarly, the Appellate Body of WTO in Korea-Dairy2 case held that unforeseen

developments are developments not foreseen or expected when member incurred that

obligation. In that case it was also recopnized that unforeseen developments are

circumstances which must be dernonstrated as a matter of fact. In another case, the Panel

on US-Steel Safeguards3 concluded that the confluence of several events can unite to

form the basis of an unforeseen development" fire relevant para is reproduced belorv,

for ease ofreference:

"10.99 Article XIX does not preclude consideration of the confluence of a

number of developments as "unforeseen develapments". Accordingly, the Panel

believes that conJluence of developments can .form the basis of "unfareseen

developments" for the ptrrpose,s of ,Article XIX oJ-GATT 1994. The Pctnel is of the

view,, therefore, that it is -,abr each Member to demonstrqte that a confluence of

circttmstances that it considers u'ere tmforeseen at the time it concluded its tariff

negotiations resulted in increased imports causing serious injury. "

48.6 The above reasoning of the Panel has been relied upon by the Hon'ble Authority in the

Final Findings issued rn Safeguard Investigations concerning Solar Cells dated

t 6.07.20 I 8.

2 Appellate Body Report, Korea- Dairy, Para 85 and 89
3US - Steel Safeguards, para. 315

Ihttps://www.wto.org,/english/tratop_e / dispu *e I 248_259_abr_e. pdf]
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48.7 In the present investigation, the applicants have submitted that the sudden increase in

imports in 2018-19 and the POI was a consequence of a confluence of several

unforeseen developments in the global market, such as global over-capacity in Fibre

industry, imposition/extension of trade measures by China against most of the Fibre

manufacturing countries, policy restrictions imposed by countries like USA, Australia

on import of telecom equipment/components from China and other non-fiscal/ non -
regulatory restrictions imposed by major telecom operators (especially telecom

operators in western Europe and USA) against China made Fibre, which have resulted

in sudden diversion of imports to India. Some of these developments are discussed in

detail herein below:

48.7 .1 Global Overcapacity created in 2018-19 is far in excess of the global

demand

a. It has been submitted by the Applicants that anticipating that the global demand

for SMOF is going to increase exponentially, primarily because of planned 5G roll

outs, FTTH deployment, increased investments in digitization etc., most SMOF and

preform manufacturers had made huge inveshnents in scaling up their capacities.

Consequently, there was an unprecedented increase in global SMOF manufacturing

capacity rn2018-19 and 2019-20 by approximately 220 Million FKM, as compared

b 2A16-17. The enormity of this increase is more apparent from the fact that the

total demand in India, which is the third biggest consumer of SMOF, was only 35

Million Fkm in 2018-19.

b. Further, in addition to the above, due to unexpected delaying of 5G ro11 out plans

coupled with slower growth in FTTH deployment and digitization projects, the

giobal demand did not increase commensurate to the increase in global capacity.

thereby causing significant idling of capacities. In fact, an analysis of data for 2018-

19 shows that as against the world's cumulative SMOF draw capacity of 753 Million

FKM, the global demand in 2018-19 was only 554 Million FKM.

c. Thus, the overcapacity created in 2018-19 coupled with decreased demand,

forced the SMOF manufacturers to look for new avenues to offload their excess

production. At the same time, announcement of the New Digital Communications

Policy, 2018 by Government of India focusing on widespread digitization in India,
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along with announcement of launch of FTTH services by Reliance Jio, created a

huge demand possibility in lndia, thereby making it a very lucrative export target

during 2018-19.

d. ln addition to the above, the slower than expected growth in 201 8- 19 especially

in China, which is the biggest consumer and producer of SMOF, further accentuated

the overcapacity being faced by Chinese as well as other manufacturers. The lower

than expected demand for SMOF in China during January- June' 2018 resulted in

augmentation of inventories not only in China but in other jurisdictions as well,

thereby forcing them to export to growing markets such as India. The Domestic

industry has referred to the extracts from r.arious CRU -reports capturing changing

dlmamics of global SMOF industry during the period leading to surge in imports,

which are reproduced herein below:

CRU - September' 2018 report-

"As a result, we see the.t'ibre industry shiftingfrom a shortfall of preform

capacity in 2017 to an excess of preform capacity in 2018. The shift has

become more pronouncecl as 2018 has progressed. In other words, there

is more excess capaciE* in the latter months of the year. The reason is

that several major suppliers have been bringing up ftrther new preform

capacity as the year progresses"

CRU- November' 2018 report-

" China market flattens out

World optical cable installations in HI 2018 amounted to 245 million

fibre-km. This figure is 20 millton fibre-km lower than the amounted u'e

reported for Hl 2018 in the last issue of this report (Sept. 2018 OFC

Monitor). The dow'nu'ard revision reflects neu, information about weaker-

than-expected orders in China.

...The excess capacity in some markets, such as China, is also putting

pressure on some fibre makers to get more aggressive in export markets. "
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e. Furlher, the lower than announced procurement by Chinese telecom giant, China

Mobile ('CM') during January- June' 20i8 started off a global slowdown. The

impact of this slowdown is visible in most SMOF producing nations, with many

countries reporting accumulation of inventory level. The relevant para of CRU-

November' 2018 report is as below:

In other w,ords, one u,rctomer, w,hich accounted for 28% of the w,orld's

2Al7 optical cable consumption, did not procr.re as much cable in 20lB as

it had indicated in its tender documents. Thus, CM (China Mobile) was the

main contributor to the market slow'down reported in the summary on page

ane.

The tender documents thctt CM issued in Q4 2017 said that its demandfor

standard (loosetttbe, G.6523.D) cable in Hl 2018 w'ould be 110 million

fibre-lcrn. Over stx months, this amount v'ould arerage 18.3 millionfibre-

lcrn per month. But recent reports indicate that CM had amassed a non-

negligible tnventory of cable at the end of 20 I 7, and this quantity resulted

in lower-than-expected orders in the early months of 2018. As the year

progressed, CM's orders show'ed no increase compared with 2017 orders.

Recent comments suggest that CM's standard cable orders through three

quarters barely had reached 110 millionfibre

"Furtlter, Chinese companies have said that inventories have continued to

accumulate, contributing to the downwurd pressure on prices. China is

more thun half the world's optical cable - in tevms of both production and

consantption. China's manufacturers also have stepped up international

sales, leading China to become a major exporter o.f fibre and cable. Thus,

China's domestic market developments, such as higher inventories, also are

afficting prices and sales in other cowntries and regions.

For example, we note that optical cable inventories in Japan, as tndicated

in the monthly datu from Jopan's Ministry of Economy, Trade and

Industry METD have increased this year. Japanese inventories in

September 2018, for example, were 71% higher thun in September

201 7 .... "
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f. Thus, from the above, it is evident that the global overcapacity on account of

various factors such as delayed 5G roll outs, slower growth in FTTH deployments

and Digitization projects, along with slump in Chinese market has distorted the

intemational SMOF market. The slump has forced producers in various jurisdictions

to look for other viable exporl markets. In such circumstances, India being a

significant consumer of Optical Fibre cable, witnessed surge in imports.

48.7 .2 The Domestic industry has further claimed that various trade barriers/ restrictions

imposed by SMOF producing nations against each other, has made open markets such as

India as a prime target for exports. For exampie,

L. China's MOFCOM has significantly increased anti-dumping duties on imports of SMOF

from US and Japan, Anti-dumping duty investigation initiated by Eurasian Union

concerning irnports of fibre fiom the US and Japan

b. In March 2A18, the department for the protection of the internal Market of the Eurasian

Economic Commission (ECE) initiated an anti-dumping investigation against single-

mode optical fibre imports from the US and Japan to the Eurasian Economic Union.

c. China has extended Anti-dumping duty on imports SMOF from India

48.7.3 It has fuither been submitted by the Donrestic industry that the trade barriers

imposed by major markets to protect their domestic industries, has left open markets like

India a soft target for exports. Further, China has imposed anti-dumping duty against most

of the Optical Fibre manufacturing countries including lndia, Japan and the USA.

Consequently, Chinese market, r,rhich is the biggest consumer of the subject goods, has

become unviable opticnn fbr exporters from other countries. These factors have tbrced

exporters in China as well as other countries to look for other viable export options.

Consequently, year 2018-19 has seen an unprecedented diversion of exports from ditTerent

nations to India, which has substituted the Indian domestic industry's market share. The

European Commission Regulation imposing definitive Safeguard duty on Certain Steel

Products (supra), had considered trade restrictive measures as an :unforeseen development",

as below:

"(56) The Commission disagrees with such claims as the fact that trade

restricttv-e actions are taken within the frameu"*ork of WTO rules does not

imply that they cannot be considered as an unforeseen development. The

Commission does not contest the right of countries to take anti-dumping
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or snti-subsidy meastres according to the relevant WTO rules. The issue

at stake, however, is the unprecedented and incressed number of such

nreusures taken by third countries, which have created trade diversion

resulting in increuse of intports into the EU ..."

48.7.4 Restriction on sale/use of China made Optical Fibre in many western

countries including USA and most of the Europe.

It has been submitted by the Domestic industry that since SMOF is one of the key

products in the digital infrastructure, with a view to ensure digital security, many telecom

operators in r.vestem/developed countries have imposed restriction on use of China made

Optical Fibre in their networks. Similar, non-regulatory and non-fiscal barriers to

Chinese products have been put in place by various nations including Australia, Westem

Europe in order to protect themselves from clnslaught of Chinese exports, as well as for

data security concems. Therefore, the Chinese manufacturers have a restricted

international market and are forced to otf-load their production in nearby growing

markets such as India.

48.7.5 The Indian demand is about 35 Million FKM, as against the global capacity of

approx. 220 Million FKM in 2018-19. With many countries undertakingtaifflnon- tariff

or regulatory measures to protect their domestic industry, there has been diversion of

exports to countries with open markets, such as India. Such factors were not foreseeable

or expected when India incurred obligations under GATT and therefore I hold that the

condition of unforeseen developments causing increase in imports is met in the present

case.

48.7.6 Some of the interested parties have contended that these unforeseen

developments primarily relate to China and therefore do not justify global action. China

accounts for approximately 60% of global SMOF production as well as consumption, and

therefore the state of plan in Chinese market would affect most of the SMOF producers

globally. Further Domestic Industry has stated in China, the market is predominantly

driven by China Mobile, which accounted for almost 30% of global fibre consumption in

2017-18. Thus, changed dynamics of Chinese market, especially any change in

consumption pattern of China Mobile, significantly impacts the global SMOF trade

pattern. In this context, the Domestic industry has relied upon the below excerpt from
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CRU- September' 20i8 report, highlighting the influence of China Mobile (CM) on

global scale-

uThis scrutirty of China Mobile's demand is waruanted because the company's

orders in 2017 accountedfor 29% of the world's optical cuble consumption. In

the 2018 forecast, Chinu Mobile's orders are expected to account for 32% of

the world's total Jibre instsllations. Thus, if China Mobile's orclers are lower

than expected, say by 10%, then the world market will be 3% lower than

expected.

This situation, with one cwstomer having such an influential role in the world's

optical cable market, ts unusual In 2A{}(i, the peak year of Jibve instsllatiotts

.for its FiOS FTTP progt'am, l/erizon cccitunted for 9% of tlae warld's aptical

cable market. In 2CICI\, when N7'T East antl Yf/est together installed alffiost 1I

million fibre-km, the tvto "sister" companies accounted for 11% of the world's

optical cable co nsumption. "

48.7"7Therefore r,vith China being the biggest producer. and also the biggest consumer of

SMOF, has the ability to influence the dynamics of Global SMOF trade. Slowdown of Chinese

market coupled with trade barriers inrposed by China as ,,vell as other nations, has made open

markets such as lndia an easy target for offloading excess productions. From the aforesaid

demonstrated factors, it is noted that confluence of various aforestated factors has led to a surge

in imports to India, the significant overcapacity, slump in globai demand and inventory build-

up in other jurisdictions.

48.1.8 In this context, reference is also made to the decision of Panel in India- Steel

Safeguards, wherein it had accepted India's claim that significant increase in global production

capacity along with decline in demand, among other factors, were o'unfbreseen developments"

that caused increase in imports. The relevant paras of the said report are extracted below for

reference:

" 7.97. In ottr vie*-, it was reasonable.for the Indian competent authority to Jind that

an increase to such extent in production capacity, combined w'ith higher domestic

demand in India, decreased demand in several major markets, and that currency

depreciation in Russia and Ukraine were unforeseen developments. We consider that

negotiators could not reasonably have expected this confluence of events when India
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negotiated its tariff concessions. In light of the above reasons, we conclude that the

Indian competent atrthority provided reasoned and adequate explanation as to wh3t the

identified det'elopments were unfores een. "

48.7.9 With respect to the "the effect of the obligations incurred" under the GATT 1994,

according to India's Schedule of Concessions, the bound rate on the product concemed is 40%

ad valorem. India reduced its applied rates on products in many sectors, including SMOF with

the applied rate on the product concerned being i0% during the POI. (1,5% from July'2019

onwards). Thus, the increase in imports during POI and in the most recent period may be

appreciated in the context of aforecited unforeseen development and the effect of obligation

incurred.

49. Serious Injury and threat thereof:

4g.l To determine whether the increased imports of the PUC have caused and / or are

threatening to cause serious injury to the Domestic Industry of like or directly competitive

products, various parameters including domestic Industry's share production, capacity

utilization, and price parameters were analysed in the preliminary finding dated 6.11.2019,

which are retreated below after examining submissions fiied in respect of later investigation.

49.2 The term "serioLrs injurlt" has been defined in sub Section (11) (c) of Section 88 of the

Act. as amended by Finance Act,2A?.0. an injury causing significant overall impairment in the

position of a domestic industry. "T'hreat of serious injury" has been defined in subsection 11

(d) of section 88, as a clear and imminent danger of serious injury.

49.4 The Article a.2@) of the Agreement on Safeguard and Annexure to Rule 8 of the Custom

Tariff (Identification and Assessment of Safeguard duty) Rules, 1997 technically require that

certain listed factors as well as other relevant factors must be evaluated to determine serious

injury or threat of serious injury. In this regard, reference may be made to the decision of

Argentina - Footwear (EC)4, wherein the Appellate Body discussed the relationship between

the definition of "serious injury" in Article a.1@) and the requirement of an evaluation of "all

relevant factors" in Article 4.2(a):

4Appellate Body Report, Argentina - Footwear (EC), para. 139.
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"[IJt is only when the overall position of the domestic industry is evaluated, in light

of all tlze reletantfactors having a bearing on a situation of that industrlt, that it can

be determined v,hether there is 'a signdicant overall impairment' in the position of

that industry. Although Article a.2@) technically requires that certain listedfactors

must be e'valuated, and that all other relevant factors must be evaluated, that

prot,ision does not specify w'hat such an evaluation mttst demonstrate. Obviously,

any such eyaluation *-ill be dtljbrent for dffirent industries in dffirent cases,

depending on the facts of the particular case and the situation o.f the industry

concerned. An evaluation of each listedfactor u,ill not necessarily have to show that

each such factor is 'declining'. In one case, .for example, there may be significant

declines in sales, employment and productivity* that will shov' 'significant ot:erall

impairment' in the position of the industrv, anC tlrcrefore v:ill justf-v a finding of

serious injury. In another case, a certainJactor may not be declining, but the overall

picture may nevertheless d"enrcnstrate "significant ot erall impairment" oJ' the

inclustry. Thus, in aclclition t<t cr technical examincttion of whetlrcr the competent

authorities in a particular case have evaluated all the listed factors and any other

relevant factors, we. believe that it is essentiai Jbr a panel to take the de.finttion of

'serious injury'inArticle 4.1(u) oJ"the Agreement on SaJbguards into account inits

review of anlt determination of 'serious injury'.

49.5 Further the Panel in US - lUheat Gluten5. in a finding which was upheld by the

Appellate Body, elaborated on the meaning of the term "serious injury":

"[AJ deterntination as to the existence of such'signi-ficant overall impairntent'can be

made only on the basis of an evaluation of the overall position of the domestic industry,

in light of all the relevant factors having a beoring on the situation of that industry.

fiVJ e do not consider that a negative trend in evem- single factor examined is necessary

in orderfor an industry to be in a position of signtficant overall impairment. Rather, it

is the totality of the trends, and their interaction, w'hich must be taken into account in

a serious injury determination. Thts, such uphuns in a number offactors w'ould not

necessarily preclude a determination of serious injury. It is .for the investigating

sPanel Report, US - Wheat Gluten, paras. 8.80 and 8.85.
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authorities to assess and v,eigh the evidence before them, and to give an adequate,

reasoned and reasonable explanation of how, the facts support the determination

made."

49.6 Accordingly, in analyzing serious injury and threat of serious injury, factors which are

mentioned in the rules and are relevant for determination of serious injury or threat of

serious injury, have been considered, as discussed herein below:

a. Changes in level of Sales:

The Applicants' sales in domestic market can be bifurcated into two segments: (i) Sales to

independent Customers, (ii) Sales to Captive/related parties. It has been submitterd by the DI

that surge in imports has not impacted their sales to captive/related parties, as imports do not

compete with them in captive/related party segment. However, their Domestic sales to

independent customers have declined significantly as compared to the previous years, and the

sales of Domestic industry in this segment has been substituted by imports. Analysis of Sales

rnade by the DI as against imports is as below:

The above table demonstrates that in 2016-17 the imports was 1903 KFKM and DI sales was

**{< ICTKM. The situation has reversed in most recent period with imports increasing to *xx

KFKM and DI sales being reduced to {<,(x KFKM. The share of market lost by DI has been

substituted by the increased imports. Further, DI's sales to captive/related party customers has

by and large remained unaffected by the surge in imports.

(KFKNT) 2016-17 2017-18 2018-19 Jan'19 to
June'19

Jan'19 to
June'19 (Annl.)

DI sales (captive &
related)

*** **rr *** lr** *rrrr

Trend 100 188 2r3 17t t7t

DI Domestic Sales | ***
(Non- captive/Non 

I

related) |

*x* x** *** ***

Trend 100 65 48 31 3l

Imports (Non DI) 1,903 2,469 7,066 3,267 6,534

Trend 100 130 371 a AaJ+J J+J

55



b. Nlarket Share of imports and domestic producers in domestic demand:

The Applicants have submitted that they do not have access to sales data of other Indian

producers, therefore, total Indian Consumption number has been taken from quarterly reports

of CRU, a body which specialises in studying and analysing commodity markets, including

Optical Fibre market. Accordingly, in the Preliminary findings Indian demand computed in

terms of data published in CRU was considered. Since, none of the interested parties have raised

objection to the computation of dernand from CRU reports or have produced any alternate

source of information on india demand, the demand computed in terms of CRU is being

considered for final determination as rvejl.

For the analysis of share in market for independent corisumers, the consumption of PUC by the

domestic industry'(either by captive,/reiated party sale or imports) has been excluded from the

Total Indian consumption as reported in CRU and the pcrcentage share in demand is tabulated

below.

Fig: In KFzu'!

lnclian Consumption for
lndependent custorners
(e,v^cluding DI's CaptiveiRelated

sales and DI

onD

20r6-17 20i7-18 2018-le
Jan'19-
June'19

Jan'19-
Juneol9
(Annl")

Inclian Consumption as prr
L]R.U

27062 32186

15,c57

35t97 li 547 3.5094

17 ,971 12,948 8,763 17526

I 903 ),469 7,066
***

J ,267 6531

DI Nlarket share [n demand for
independent customers

100

*< * J,< *** ***

DI Dornestic Sales (Trend) 65 48 31 3l

Imports (Non DI) share in
demand for independent
customers (excluding DI's
Captive/Related party sales and DI
imports)

1r% 16% 55% 37% 37%

Trend of DI's Share in demand
for independent customers (exci.
DI's Captive consumption and
related party sales)

100 77 67 31
31

c. Changes in level of Production:
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The production of the domestic industry in the most recent period has substantially declined in

comparison to 2017-18 & 20i8-19 though the demand has increased substantially.

Production (KFKM)
(Trend)

2$16-
17

2017-18 2018-19 Jan' 19-
June 19

Jan' 19- June 19
(Annl.)

STL
100 115 123 117 1,17

BFL 100 111. 109 62 62

Total DI Production
100 114 120 103 103

d. Capacitylitilisation:

The capacity utilisation of the Domestic industry is given be1ow.

The capacity utilisation of the I)omestic industry has declined from *** oh in2017 -18 to *** oh

in the most recent period.

The Applicants have claimed that the optimum capacity utilization for this industry is around

95-l00oh, as the cost associated with reducing production or restarting plant is very high. The

DI has fuither claimed that the capacity utilization going below previous years' levels and

remaining below 95ah to 1000 , without there being any fall in demand of PUC.

The applicant has also submitted that anticipating the increase in Indian dernand, the applicants

had made huge investments for increasing their production capacity and that STL was forced to

delay the commissioning of its new capacity of 1 1000 KFKM (not considered in the above table)

because of lack of orders in the domestic market. However, this capacity has now been

C ap acif.y" t Itiliz ation 2016-t7 2017-18 2018-19 Jan'19-
June'19

Jan- June'
2019

(annualised)
DI Installed Capacity (I$KM) **8 .8** +.F+ +++ ***

Trend (7o) 100 tt2 135 141ItJ 143

D[ Production (KFKM) ,r*r< :88* *** ,<** ***

T'rend (%)

DI Capacity Utilization

100 tt4 na 103 103

**r< *** o+& *r:<* *:f *

'frend (%) 100 103 86 /J 73
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commissioned and is in use from August, 2019, thereby further accentuating the injury and

reducing the capacity utilisation in the post POI Period.

e. Employment

The applicants have submitted that there has not been any substantial change in employrnent

levels during the POI.

Locations 2076-17 2017-18 20r 8-19 Jan-June'19

STL, Waluj (Trend) 100 11C 110 107

STL, Shendra (Trend) r.00 241 167 153

BFL(Trend) r"00 1.12 11') 110

Total DI Employees(Trenci; 100 t25 I

l
I

1
t 20 lls

However, in view of the reducing market share and uapacity utilization, the applicants har.e

claimed that they have shut-down e part of their manr.ifacturing capacity in Quarter2' 20lg-20

(July 2019 to September 2019), anrl hacl to lay-off some of their work-force.

f" Froductivir-v-

Productivityhas marginally declined irr the most recent period due to decrease in production, as

stated belou,:

Prcductivifi
:r)16- r 7 20t1-18 2018-19 Jan- June'19

Dtr Froducticn +"> F *** *** ,<{<*

Trend i00 1 11. i20 103

Ernployees *rF* * ,,< ,6 +** ***

Trend 100 125 120 115

Productivitv *>,k* *rr* {.** ***

Trend 100 90 99 89

g. Profitability

The profitability of the domestic industry has declined in 2018-19 as compared to previous year

i.e.2017-18 with losses in the most recent period. Due to imporls corning at such lower prices,
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the domestic industry is not able to earn reasonable return/profit. The profit/loss trend, during

the POI is as below:

Fig.- in Trend

2016-17 2017-18 2018-19 Jan- June' 19

DI \Yt. Avg. Unit Selling

Price (Non-captive/Non-

related)

100 1.17 121 82

DI Wt. Avg. Cost of Sale 100 103 L12 1,18

DI Profit/ Loss 100 1.73 158 (6s)

The above table depicts that during the most recent period, the applicants had to sell at prices

substantially below their cost of sales, due to imports Coming at very low prices in the most

recent period, especially Quarter 1 of 2019-20 and sutTered losses. The quarterly analysis of

profitability of DI for the last 4 cluarters is as below:

Profit/Loss Qt' Ft'
18-19

Q2' FY
18-19

Q3' F"Y

18-19
Q4',FY 18-
t9

Ql' FY
t9-20

STL (Rs/FKNI)
*** *** *** *** *x<*

Trend 100 80 79 9 (48 )

BFL (Rs/FKNI)
*** **'F *** *rr{< >k**

100 95.80 (3 5) (138) ( I 92 )
'l-rencl

h. Price Underselling, undercutting and Price suppression

Price Underselling, undercutting and Price suppression is shown in the table below:

Fig.- In Rs/ FKM

Per Unit Jan- June 2019

DI- Weighted Avg. Unit Selling Price (SP)
***

Weighted Avg. Fair Selling Price (FSP)
***

Landed Value (Rs/KFKM) (LV) 4tl
Price Undercutting (SP-LV) (* * {<)

Price Underselling (FSP-LV)
***
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***
Price Suppression

In the most recent period, the landed price of the subject goods is significantly below the level

of Fair Selling Price of the domestic industry, thereby suppressing the prices of the domestic

industry.

On the point of negative Price undercutting, DI has submitted that the exporters have been

providing longer credit period or huge volume discounts to the importers.

The Director General notes that the DI is able to achieve a selling price of Rs. *** per FKM

which is much below the cost of sales and fair selling price established for DI for the PUC.

Thus, the negative price undercutting needs to be appreciated in this backdrop that the import

prices have infact led to significant price suppression to the extent that it has pulled the NSR of

D[ even below the landed price of imporl for it to rernain in market.

,d, Inventorv

The tatrle below depicts the inventory levels which have rvitnessed a significant increase during

the POI.

The applicants have submitted that generally they maintain production in line with the

proiected sales, so as to avoid costs associated with maintaining high inventories.

Consequently, it would normally have limited stock available. However, due to onslaught of

imports, many customers of the applicants have refused to honour their contracts, leading to

high inventories. Moreover, reducing production has led to building up of huge raw material

(preform) inventory r,vith BFL.

.fig-ht Trend

Inventory (STL) Inventory (BF't) Total DI

2016-17 100 100 100

2017-18 79 67 IJ

2018-19 567 171 356

Jan'19 to June'19 s88 193 377
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49.7 From the above analysis, it is noted that the all major relevant parameters in the present

case indicate deterioration in the condition of the domestic industry establishing serious injury

and threat thereof.

50. Causal Link between Increased Import and Serious Injury / Threat of Serious

Injury

50.1The WTO Panel on Korea-Dairy set forth the basic approach for determining "causation",

as follows:

"In perJbrming its causal ltnk assessment, it is our view that the national

authoriry* needs to analyse and determine whether developments in the

inclustry, consiclered by the national authority to clemonstrate seriors

injttry, have been caused by the increased imports. In its causation

assessment, the national authoriQ is obliged to e.valuate all relevantfactors

of an objective and quantifiable nature hat,ing abearing on the sitttation of
that industr?. In addition, if the national authorigt has identffied factors

other than increased imports which have caused injuryt to the Domestic

Industry, it shall ensure that any injtry caused by such factors is not

considered to have been caused by the increased imports. To establish a

causal link, Korea has to demonstrate that the injury to its Domestic

Industry results from increasecl imports. In other words, Korea has to

clemonstrate that the imports of SMPP cause injury to the Domestic

Inclustry prodttcing milk powder and raw milk. In addition, hat,ing

ana$tzecl the situation of the Domestic Inclustry, the Korean authoriry* has

the obligation not to attribfie to the increased imports any injury caused

by other factors."

50.2 In the WTO Appellate Body Report in Wheat Gluten case, it has been held as under:

"We begin our reasoning with the first sentence of Article 4.2(b). That

sentence provides that a determination "shall not be made unless [theJ

investigation demonstrates ... the existence of the causal link between

increased imports ... and seriotts injury or threat tltereof," (emphasis

added) Thus, the requirementfor a determination, under Article 4.2(a), is

that "the causal link" exists. The word "caLtsal" means "relating to a cause

ar caltses", while the word "cal$e", in turn, denotes a relationship between,
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50.3 Keeping in account the aforesaid jurisprudence. the thcts of the present case are examined

to see whether there is a causal link between imporis and serious injury or threat of serious

injury being faced by the Donrestic industry. Analysrs of data for the period 2016-77 to

2018-19and January- June' 2019 indicates that iurports of the PUC have remained at

significantly high levels from Quarter 1' 2018- l9 oirr';ards till the most recent period, and

also the import prices of the PUC have come dorvri significantly in the most recent period.

This has led to the DI revising tireir own prices downwards in the most recent period,

leading to losses. As a result, the net sales realization of the DI has sharply declined when

compared to previous quarters and the base year ancl previous year.

50.4 A comprehensive evaluation of parameters enumerated above demonstrates that serious

injury is being caused to the DI by the significantly increased imports of PUC during POI

more so from Q1 of 2018-19 to Q1 of 2019-20. Under aforestated circumstances and, it is

concluded that there exists a causal link between sudden surge in irnports and the injury

(and threat thereof) being caused to the DI. The period of decline in market share of the
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at least, two elements, u'hereblt thefirst element has, in some way, "brought

about", "produced" or "induced" the existence of the second element.pJ

The word "link " indicates stmply that increased imports have plalted a part

in, or contributed to, bringing about serious injr.ult so that there is a causal

"connection" [2J or "nexus" betv,een these tw,o elements. Taking these

v'ords together, the term "tlte causal link" denotes, in our view, a

relatiortship of cause and effect suclt that increased intports contribute to

"bringing About't, "producittg" or t'inducing" the serious injury.

Although that contribution must be sufJiciently clear as to establish the

existence of "the causal link" required, the language in the ftrst sentence

of Article 4.2(b) does not suggest thqt incressed intports be the sole cause

of the serious injury, or thst "other faclors" causing injury must be

excluded from the determination of serious iniury. To the contrary, the

language of Article 4.2(b), as a wltole, suggests that "the causal link"

befioeen increased impar{s und serious injurj, may exist, even tltough

other fuctors are also canwibuttng, 'tat the s'anre time", to the situation

of the domestic industry".



DI, sales (volume as well as price), capacity utilization and profitability etc., directly

coincides with the period when there was a sudden and significant surge in imports.

Submissions regarding Anti-dumping duty to be more suitable remedy for DI

50.5 Some of the interested parties have claimed that as the injury to domestic industry is on

account of surge in low priced imports from China, therefore the suitable remedy in the

present case would have been "Anti-dumping duty" and not safeguard action. They have

therefore requested for termination of the present investigation in terms of Para 2 of

Annexures to the Rules.

50.6Noting the submissions of the Interested Parties, it is clarified that various Trade Remedy

Measures i.e. anti-dumping, countervailing duty or safeguard are not mutually conclusive

and infact can be applied concurrently as well if conditions pertaining to a measure are

satisfied. In this investigation, the analysis has been undertaken for a safeguard measure

in accordance with relevant Act/Rules and remedy of appropriate quantum and tenure due

to increase in imports in later paras has been considered.

Imports of Individual Countries

50.7 Further, SEI Ltd., one of the interested parties, has submitted that share of Japan in total

imports has declined considerably during 2018-19 and the most recent period, therefore,

imposition of Safeguard duty on Japan is not warranted. In this regard, it is noted that

neither the Customs Tariff Act nor the Rules made thereunder provide for country-wise

examination of "increased imports". Thus, for a determination of "increased imports",

there is no requirement under the law to show that imports from all sources have increased.

In this context, it is imperative to note that the mandate under Safeguard law is to protect

domestic industry from onslaught of sudden surge in imports. As such, country wise

import analysis is not warranted, other than for determi*ing de-minimis imports from

developing countries, in a Safeguard investigations. Thus, no relevance is required to be

given to the each country's share in Impofis.

Further, in the Final findings dated 16.11.2012, issued in Safeguard duty investigation

concerning imports of Dioctyl Phthalate into India, while dealing with a similar argument,

the Authority held as below:
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50.8 Thus, keeping in view the objective of the legislation as well as the past practice of this

Directorate, termination of the present investigation is not warranted.

51. Ad,iustment Plan

51.1 One of the essential features of the WTO Agreernent on Safeguards is adjustment by the

domestic industry.

51.2 Further, Article 5.1 of the Agreem,ent on Safeguards provides that a Member shall apply

Safeguard measures only to the extent necessary tc prevent or remedy serious injury and

to facilitate adjustment. Article 7.1 of the Agreement on Safeguards mandates a WTO

member country to apply safeguard measures only for such period of time as may be

neeessary to prevent or remedy serious injury and to facilitate adjustment. Article

T.4mandates that in order to facilitate adjustment in a siruation lvhere the expected duration

of a safeguard measure as notitied under the proi,isions of paragraph I of Article 12 is

over one year, the Member applying the measure shall progressively liberalize it at regular

inten als during the period of application. The provisions arc pari-materia with Safeguard

Rules 4(4xii), ll(2), proviso tc 11(3), 12(1), 15(1) and proviso to 16(2). In addition

Ru1e5(2) of the Safeguard Rules provides as under:

"(2) An application unde-r sub-nie (l) shall be in the form as may be

specified by the Director General in this behalJ-and ntch application shall

be supported by, -

(b) a statement on the efforts being taken, or planned to be takert, or both, to

make a positive adjustment to import competition".

51.3 The Domestic industry have submitted a detailed statement of plan that they have

undertaken or will be undertaking to make themselves more competitive to the imports. The

plan includes steps towards improving their efficiency and reducing their costs by better

utilization of raw materials/consumables and through backward integration. The Domestic
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because cumulative imports from various sources have been considered for
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industry has already taken concrete steps towards achieving better yield from their raw

material, reducing cost by in-house generation of certain raw material for which they were

otherwise import dependent. Both the companies constituting Domestic lndusky have given

their separate plans/projects they are considering for adjusting to the increased level of imports.

They have also provided a statement of saving that would ensue on successful implementation

of their plan.

51.4 Some of the interested parties opposing the levy of safeguard duty have argued that the

DI has claimed excessive confidentiality on their adjustment plan. It is noted that in the Non-

confidential summary, DI has indicated that they have undertaken projects which would help

them achieve more cost efficiency by better utilization of raw material, reduction in cost of

procurement of raw material and removal of bottlenecks in the production process. It has been

submitted by the Domestic industry that the projects being undertaken by them consist of

developing proprietary technology, informatir:n in respect of which is not available in public

domain and is business sensitive.

51.5 It is observed that Rule 5(2) of the Safeguard Rules does not provide a format for the

statement of adjustment referred to as adjustment plan. No guidance is provided in the

Agreement on Safeguards also. The statement of the efforts planned to be taken by the

Domestic Industry as provided in the Petition has been examined. Further, since this is a

technology intensive industry, with several patented process being adopted by all interested

parties, the DI's claim for confidentiality on their Adjustment plan has been accepted.

51.6 It is observed that STL has indicated x** dift-erent projects that has been undertaken by

them which would significantly bring down their raw material prices and improve their

efficiency. Further, BFL has also submitted their plan of action which would help them bring

their cost down by 8-10 %.

51.7 The panel report in Korea-Dairy case (WT/D598) held the following regarding

adjustment plan

"We wish to make it clear that we do not interpret Article 5.1 as requiring the

consideration of an adjustment plan by the Authorities, as the European

Communities asserts. The panel finds no specific requirement that an adjustment

plan as such must be requested and considered in the text of the Agreement on
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52

Safeguards. Although there are references to industry adjustment in two of its

provisions, nothing in the text of the Agreement on Safeguards suggests that

consideration of a specific adjustment plan is required before a measure can be

adopted. Rather, we believe that the question of adjustment, along with the question

ofpreventing or remedying serious injury, must be apartofthe Authorities' reasoned

explanation of the measure it has chosen to apply .Nonetheless, we note that

examination of an adjustment plan, within the context of the application of a

Safeguard measure, would be strong evidence that the Authorities considered

whether the measure was commensurate with the objective of preventing or

remedying serious injury and facilitating adjustment."

51.8 Therefore, in view of the aforesaid and the adjustment plan submitted by the Domestic

Industry, it is found that the adiustment plan contemplated by industry in the given ecosystem

appears to be reasonable and pragmatic. Needless to mentian that since relief under a safeguard

measure is only for a limited period of tirne as an emergency measure and industry's adjustment

efforts to withstand the surge in imports needs to be seen primarily in accordance with the

provision of the rules.

Public Interest

52.1 The requirement to analyse r.vhether imposition of Safeguard measure would be in public

interest is contained in Article 3.1 of the Agreement on Safeguards, which states as follows:

"A Member may apply a safeguarcl tnee.\ure only /bllowing an investigation by the competent

atttlrcrities of that Member purstnnt to proceclures prevtottsly established and made public in

consonance w'ith Arttcle X of GATT 1994. This investigation shall include reasonable public

notice to all interested parties and public hearings or other appropriate means in w'hiclt

importers, exporters and other interested parties could present evidence and their views,

including the opportatnitlt to respond to the presentations of other parties and to submit their

views, tnter alia, as to v'hether or not the application oJ'a safeguard measure would be in the

public interest. The competent authorities shall publish a report settingforth theirfindings and

reasoned conclusions reached on all pertinent issues offact and lav'."

52.2 Though Section 88 of the Customs Tariff Act 1915 and the Customs Tariff

(ldentification and Assessment of Safeguard Duty) Rules, 1997, does not stipulate examination

of public interest, the DG-Safeguards has consistently evaluated public interest before
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recolnmending the levy of definitive safeguard duty in terms of Article 3.1 of the Agreement on

Safeguards.

52.3 In the present case, it is noted that the Domestic Industry is facing serious injury due to

surge in imports in POI as evaluated during POI especially, in 2018-19 and Ql of 2A19-20.

Being highly technology and investment intensive industry, the domestic industry needs

protection.

Also, one of the interested parties has stated that Safeguard duty would not be in public

interest as it will impact users industry. It is noted that the SMOF is a input for optical cable

manufacturing which is further used by Telcos. The obligation to evaluate public interest

essentially requires a likely impact of the recommended safeguard measure on various

stakeholders. It is therefore important to examine the same with reference to the value chain

partners.

52.4 It is noted that w.e.t. 01.07.20i9 the BCD on PUC has been increased from 10% to l5oh.

This increase is just after the end of POI during which increased imports have been analysed to

have caused serious injury to domestic industry.

During the Post POI the imports have came down significantly in absolute terms though

they remain at a comparable level with 2016-17 and 2017-18 in relative tenns as percentage of

DI's production. f'he market share of DI in Q2 and Q3 of 2019-20 i.e. Post POI has not been

adversely impacted though price suppression is witnessed. As in a Safeguard measure, it is the

surge in imports and not the import price which is of prime impofiance, the safeguard measure

recommended should commensurate with the extent of injury essentially on account of import

surge. As stated above a domestic industry may face injury on account of various trade practices

which may include dumping, subsidy or surge in imports.

52.5 Therefore, on the basis of all the aforesaid considerations, a safeguard measure of an

appropriate quantum and tenure has been recommended so as to balance the two competing

concerns in the later paragraphs.

53. Conclusions

53.1 During the period of investigation there was an overall deterioration in the functioning

of the DI, which is indicative of the serious injury and threat of serious injury in future. The
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parameter-wise finding of the serious injury suffered by the DI on account of enhanced imports

of the PUC is summarized as under:

a) The volume of imports of the PUC have increased significantly during POI mainly in

2018-19 and Q1 of 2019-20.

b) The imports in Q2 and Q3 of 2Al9-20 arc at comparable level of 2016-17 and 2017 -18

in terms relative to production.

c) The DI's market share has declined, whereas the market share of imports has increased.

d) The increased imports of the PUC have substituted for the market share of DI;

e) The capacity utilization has decreased significantly in POI despite increase in demand;

0 The Domestic sales of the DI has declined significantly during the most recent period

rvith their lost market been taken over by the imports;

g) The Di was eaming profit rn2.A17-18 are in significant losses during 2018-19 and Post

POI;

h) The inventories of the PUC have increased significantly;

i) Thero is significant price underselling and price suppression due to imports of PUC.

j) On an overall basis, DI has suffered serious iqjui'y during POI due to increased imports.

(F) Developing Nations

54" Proviso to Section 8B(1) of the Customs Tariff Act, 1975 provides that Safeguard Duty

shall not be imposed on arlicle originaring from a developing country so long as its share of

i;nports cic,es not exceed 37o of the total irnports of that article or, where the article is originating

tiorn more than one deveioping cr:ui1trv, then, so long as the aggregate of the imports from all

such developing countries, each with less than3a/o impafi share taken together, does not exceed

9?6 of the totai imports of that articie. Fuither, Notification lio.19/20i6-Custom (NT), dated 5th

February, 2016 specifies the developing countries for the purposes of this provision. Upon

applying this legal provision read w'rth the said notification to the available data during the most

recent period of the POI in the preserrt case, it is noted that as a percentage of the total imports

of the PUC into India, the imports from China PR individuaily account for more than3o/o while

the share of every other developing country is individually less than3o/o. As data of most recent

period has been considered, DI's clai:n to consider Indonesia not rneetin gthe 3Yo criteria is not

justified and has not been considered. Also, the collective share of the developing countries

whose individual share is less than 39lo does not exceed 9o/o of the total imports of the PUC into

India. Therefore, it is held that the import of the PUC originating from developing countries
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(except China PR) will not attract Safeguard Duty in terms of proviso to Section 8B(1) of the

Customs Tariff Act, i975.

55.

55. I

i.

(G) Recommendations

In view of the aforementioned analysis, it is concluded that;

The product under consideration viz. "Single Mode Optical Fibre" is being imported

into lndia in such increased quantities and under such conditions so as to cause or

threaten to cause serious injury to the DI manufacturing like or directly competitive

products.

The existing circumstances justify the imposition of a Safeguard Duty in order to protect

the DI from further serious injury, which may be difficult to repair.

55.2 Accordingly, the following recorrunendations are made:

i. Considering that BCD has been increased by 5o/o on0L07 .201,9 and imports in Post POI

have reduced, a weighted average Fair Selling Price (FSP) of the Domestic Industry has

been computed on the basis of cost plus a return as considered appropriate after

considering competing interests of all stake holders. This FSP has been compared with

the landed value of irnports of PUC during the most recent period which leads to an

injury margin of ***o/o.

ii Considering all circurnstances and the extent of serious injury, a Safeguard Duty of 10%

is proposed to be imposed ad valorem on CIF price on the imports of the PUC viz.

"Single Mode Optical Fibre" falling under Customs Tariff Item 9001 l0 00 of the

Customs Tariff Act, 7975 from all countries with the exception of the developing

countries indicated in clause (iii) below. The Tariff Item rnentioned herein is indicative

only and the description of the imported goods will determine the applicability of the

Safeguard Duty.

ltI As the imports from the developing countries listed in Notification No.19/2016-Custom

(NT), dated 5th February, 2016, other than China PR, do not exceed 3% individually and

9olo collectively, the imports of "Single Mode Optical Fibre" originating from such

developing countries (other than China PR) will not attract the Safeguard Duty in terms

of first proviso to Section 88(l) of the Customs Tariff Act, [975.
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lv. The Safeguard Duty on the import of the said product, as above, is proposed to be levied

for a period ofone year. Since, the safeguard duty is proposed to be for one year only,

no progressive liberalisation is recommended.

An appeal against the order of the Central Government arising out of these findings shall

lie before the Customs, Excise and Service Tax Appellate Tribunal in accordance with

tlre Custorns Tariff Act,1975

t,
(Bidyut Bihari S,"r'ain)

Special Secretary & Director Generai (Sst-eguard)
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